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FOREWORD TO THE SECOND EDITION. 


I am asked by Mr. Ramniklal R. Mody, B.A., L.L.B., 
Solicitor to write a foreword to the Second Edition of his 
book on the Law of Pakki & Katchi Adat Systems and Teji- 
Mandi Transactions, and I accede to his request with 
pleasure. Some of the chapters in the first edition have 
been recast and amplified, and some new topics have also 
been introduced among the latter being a chapter on the 
question of limitation in relation to Pakki Adat and chapters 
on London Stock Exchange Transactions and Teji-Mandi 
contracts in relation to the Bombay Cotton Contracts Act. 
The subject dealt with by Mr. Mody is a small but intei'esting 
branch of law. No pains have been spai'ed in finding out 
and dealing analytically with all the decisions on the subject. 
The length of the book is in some measure due to the fact 
that important extracts from judgments are given verbatim 
in the book ; this itself is an advantage to the practitioner 
rendering in many cases a recourse to the decisions them- 
selves unnecessary. The subjects have been dealt with in 
relation to all their incidents and from every point of view. 
At the end of every book there is a clear and concise sum- 
mary of the principles established by the various decisions. 

1 am sure the book will be found useful by practitioners, 
and I wish the author success in the publication. 

N. P. ENGINEER. 

14th July, mZ. 



foreword TO THE FIRST EDITION. 

It is with pleasure that I have acceded to Mr R R 
Modys request to write a foreword. This com^il r 

consists of a series of articles on th^ i , 

rr . , ‘triicies on the law relating fo Pucn 

>as, Kachha Adtyas and Teji-Mandi transactions The 

articles appeared in the Bomh=,,. r r 

periods and the, ^ ^ diiferent 

.n Bombay. >>!■ practitione,-s 

Bombay a 

S ivuuwieage of the various usages of trarie 

■n the local market is absolutely essential. Mr Mody'hl? 

*sc„ssed the above subjects in the lieht of the 
great iucidity and he has collected air,he 0030 ' 
them. The points of distinction beUre^nTpu^™® 
t^chhaAdtyaaresetou, on p. « (no: 1:4-76“ 

Mhi idtr: he' """r: 

“ Adat. The compilation is an accurate u 

tive statement of the law on the subject and l b 
H will prove very useful to the praSC 


Bombay: 
November 29, 1930. 


D. F. MULLA. 



PREFACE TO THE SECOND EDITION. ■ 

The manner in which the first edition of this book has 
been received indicates. that it is found useful not only by 
the profession^ but the public and that it has served its 
purpose. After its publication there have been numerous 
decisions especially on the subjects of Pakki Adat and Teji- 
Mandi transactions. There has been only one new case on 
Katchi Adat treated in the second book which does not 
appear in the law reports. It is a feature of this edition that 
. the practice^ prevailing on the London Stock Exchange on 
the analogous Piity Call and Put and Call transactions corre- 
sponding with Mandi, Teji and Teji-Mandi transactions^ 
has been explained and incorporated. This will go a great 
way to explain the real nature and characteristics of the Teji^ 
Mandi and Teji-Mandi transactions largely prevalent in India. 
Certain other problems arising in connection with these 
transactions have been dealt with here, but these have not 
formed the subject matter of decided cases. 

The refernces in the footnotes given in the book are 
merely references to the main series of law reports such as 
the Government series and the Bombay Law Reporter, but 
the references to the same cases in the other important series 
have also been given in the table of cases. This will enable 
the reader to find out with ease any case in any series in which 
it is reported. To facilitate reference a subject index has 
also been given. This edition has been brought upto date 
by incorporating the decisions to the end of June 1937. The 
subjects have been exhaustively treated, and the whole book 
practically recast and rewritten and it is hoped that the book 
will be found useful not only by the profession but also by 
the public at large. Every care has been taken to avoid 
mistakes, but if any discrepanices or errors have crept in, it 
is hoped they will be generously over-looked. The author 
begs to acknowledge his obligations to Mr. N. A. Mody 
advocate for going through the manuscript and making in- 
valuable suggestions. The author also hegs to acknowledge 
his deep obligations to various other gentlemen who have 
made suggestions to him and who have assisted him in the 
preparation of this work. ' ■ . ' 

■ R. R. M. 

Zaveri House, Pliighes Road, , 

Bombay, No. 7. ' 

16th, fuly 1937. 
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^ cuments ot tins little Ixjok llr<i t ■ 

shape 01 articles in several issues of il,e iSoVi, i'-i"' . "r 

The same have now been reprinted with ih • i-f T' 

of the learned editors of the^aid journal. .nonnission 

The Law of Ivatchi and R'll’l’i o\,.i a 
decision before the late Mr. liis'tie- ' ri -'’-T 
judgments in the cases of r//-' / ^^^‘‘“'davarKar, whusc 

Govindji, (1905) 7 Bombay Law Remmtei 

are the starling points ,he s ,' 1 "!,^'“' 

other book, though it “"-V 

mainly m the City of Bombay P''t*vai!s 

Presidency. The subjects aJfS .Stied''^'"?^-'' 
importance and it is hoped this lit l i day 

useful All cases bearittg on the^wo svsn^ 

have been cited and fully discussed. h'ansactions 

important, hi .iso'St'beOT'*di2’i''’‘‘f“’ "“"S'' oxlremlv 

An attempt has been made™ t-ohi^ih'" 

istics and incidents of Teji-Ithndi t "udire, character- 

not seem to haye been filTy e^S e i^ diey do 

bearing on the subject, x ]f^ decisions 

lieyed, because of the comnlir-,flV p until very recently be- 
diat transactions in Teji-Mandi were wac/ P'lUisactions 
As a matter of fact, the former view pure and simple, 

decisions of Beamln 

definitely held to be erroneous and ^ 
by the Appeal Court here and*^ r , ^ held 

Committee of the Privy ciuncfl tS" T- r!?’ Judicial 
are not only not pure and simple wncr contracts 

they must be presumed to be ffenlifn”^' further tliat 

ordinary forward contracts of sai and i die 

niOdities, unless and un.i, ,he conL; ‘L iCved* 

^ , X • 
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THE LAW 


OF 

THE PAKKl ADAT SYSTEM. 

BOOK I. 

THE PAKKl ADAT SYSTEM— THE PAKKA ADATIA. 
INTRODUCTORY. 

The Pakka and Katcha Adatias may be said to be pro- 
fessional brothers brought into legal existence at shoii 
intervals of time both by the decisions of Chandavarkar, J. 
The Pakka Adatia is slightly older, his existence in law being 
lirst recognised on the 2nd December 1904,^ while that o^ 
the Katcha Adatia was so done about two months later on 
26th January 1905“. These two are noted personalities both 
in the commercial and legal worlds. Their existence was, 
however, known to the commercial world much earlier than 
to the legal. Though they have been known to exist for the 
last thirty-two years, they bear such a complex character as 
to defy exact definition or easy description especially the 
Pakka Adatia and even the best judicial minds have not 3 ^et 
been able to perform this difficult task. 


1. Kanji Deoji v. Bhagnandas, 2. Fakirchand v. Doolah, (1905) 7 
(1905) T Bom. L. R. 57. Bom. L. B. 213. 


THE PAKKI ADAr 


CHAPTER 


WHO IS A PAKIvA AHATLl 


A Pakka Adatia has been defined bv :\f.icleo(I I ^ - 

person \vho enters into a contract of einplnvnient'^ with' !,, 
constituent for reward. He obtains instructions f,„n> H 
chent what contracts to enter into but iiVncraliv s-r-il-in'* *i 
constituent is not concerned with tlArniethod ei' 

■nsbuctionsare carried out.” Beaman F. in d,,. 'V.. 

Jfines the Pakka Adatia in the fol!owi„:, tenns:' ^ P;.X 

Adatia, a creation as a leral entity '■s fir i i - , ' 

BoratoyHigl, C«r,, i "a , r"' 'f 

niorp and >(nnL‘inni‘ 

themint^ '"""'"' constituents and p-ac-'' 

them m the open market. His obli-ations are briePv • . >■ ^ , 
money tor sroods nr orx'.ri - f ‘e n!u.t.\ in und 

clue d;te HP f ' <iiffcrences on 

«ue date. His peculiar teature. and one wiiich is f,,- . 

W, not shared by an,- othe.- ,ya™t to’,,:, hv 

It- that he can allocate his nrinefivii’ ■ i / ' 


^ ^^(^gwandas Parasram v. Bur^ r oa^ 

(■»“> w Bo„. 2. (. 90 , ;! s-f 



LNCIDKXrS OF THE PAKEl ADAT SYSTEai. 


CHAPTER ri. 

raOIDENTS OP THE PAIfKI ADAT SYSTEM, 

After an exhaustive survey and critical examination of 
a large body of evidence of respectable witnesses of consider- 
able commercial status and general respectability Chandavar- 
kar jP laid down the following as the incidents of the 
Pakki Adat system : — 

(1) A Pakka Adatia can allocate any up-country con- 
stituent's order to himself, without the knowledge, consent, 
or permission of the constituent. This may be. called the 
right of allocation in the first instance. 

(2) A Pakka Adatia receives an order to buy or sell. 
Accordingly he enters into a contract with a Bombay 
merchant. Subsequently but before the due date the Pakka 
Adatui entei s into a cio,ss contract with the same merchant 
on his own ( the Pakka Adatia’s ) account and either squares 
the original contract or keeps the two contracts open till 
due date. He is entitled to do that and yet keep the order 
of !he first constituent open till the due date so as to hold 
the said constituent bound on that date to deliver or take 
delivery as tlie case may be* 

(3) In the case put above No. 2 instead of entering 
into the cross contract on his own account, the Pakka Adatia 
can entei into it on behalf of another constituent. TJie same 
result follows. 

When a Pakka Adatia receives a second order from his 
constituent to enter into a cross contract and cover his first 
order against due date, the Pakka Adatia is not bound to earn- 
out the second order in case owing to loss of credit he is 
unable to do so and all that he is bound to do is to inform 
the constituent accordingly so as to enable the latter to put 
through his order through some other Pakka Adatia.” 


i. Kanji Deoji v. Bhagwandas Narotamdas, (1905) 7 Bom. L. E. 57, 65, 71. 



the pakki AOAr sYsria 


In the appeal’' preferred against the de 
varker J., Sir Lawrence Jenkins descriix-cl 
the Pakki Adat system in the following ler! 

evidence then appears to me 
following propositions in connecliun u 
dealings in circumstances such as we have i 

(1) That the Pakka Adatia has no authi 
credit of the up-country constituent to the 1:3 
and that no contractual privity is establisi 
up-country constituent and the Bombav luei 

(2) That the up-country constituent ha 
light to the contract ( if any) made by tlie 1 
receipt of the order, but the Pakka Adatia 
cross contracts with the Bombay merchant e 
account or on account of another constituei 
for practical purposes cancel tlie same. 

(3) The Pakka Adatia is under tin olilio-it 


1 . ^^'^Si^andas Narotamdasv.ICani 

^eoji, (1905) 7 Bom. L. K. 611 



PAKKA ADATIA :AKD ms -mKS^rrrVENT, ' . 5, 

CHAPTER HI. ;■ 

^ ^ THE EELATldNSHIP BET'^^’EEX THE FAKKA' ADATIA 
AAD Em CGXSTiTUENT, 

Ik order fully to iinderstand ' tJie releitiousliip between the 
Pakka Adatia and his constiluejit, it is necessary to yi\’c 
ai slioiijiistoiy of the usage which came to be pnictised in 
the various markets in Bombay and. the Boiiibay Iha'sivlericy 
and thereafter in. the other markets of India also. Having 
regard to the decision of Afacleod C. J. i.n Mniiiihii \\ 
.Radhakissen'^ it was suggested in the ii.rst edition of this work 
that it may be taken as settled that the relationslnp beiweeii 
the Pakka Adatia and his constituent is' that of princiiei! and 
principal, that is, for all practical purposes of l>ii\'or and seller. 
After the decision of Sir Lawrence |enkins in /hh/g'iad//a’f/s 
V. Kanji^^ it seems that there is a conside.nibie diiiVreiict! 
of judicial and legal opinion on the subject. 1hie uai'iier 
decisions hold ihat tlie relationship is that ni princi'pal 
and agent, a large majority of the later decisio.ns hold lliai' it 
is of buyer and seller. The same learned judges have taken 
one view in one case and a dianielrically opposite view in 
other cases as will he presently seen. There is a set of 
lawyers who agree with the older view that the relaiionship 
is that of principal and agent only. There is another set of 
lawyers who are strongly of opinion that the relationship is 
that of buyer and seller only and never that of principal and 
agent and that all the troubles in dealing with the question 
of the Pakki Adat system of transactions in the cases which 
have come up before the Courts have arisen on account of 
the fact of the failure of the courts to recognise that their 
relationship was that of buyer and seller only and not that of 
principal and agent in any circumstances. It is submitted 
that both these views appear to be incorrect because the 
relationship does not and cannot be brought within either of 
the two categories of sale or agency alone. The confusion 

1. (1920) 22 Bom. L. E. 10i8 = (192i) 2. (1905^ 7 Bom. L. K. 6U =30 Bom, 

45 ’Bora. 386. 205. 
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as to the exact relationship in this conneili. .n i -iM-s !, 

- of the fact that in the various cases nirrh 'h'-.'.v ■, ',0""^'' 
helorc the Courts only one or some of the''...',,'. 

incclents of the Pakki Adat svsten, of transu-,,',',,' -a' 

were cons.dered and decided bv then,. Kmu. tiao 
cuiar aspects and the evidence led bv the na„i. . .. b- T 

P-t.cular_ points in issue, the courts h.^^^hj;;, " 

JJ .Uionshtp between the two fei! within one or tla' "oth 

uitecjoiies ot sale or aoenev alo-ie li i- i ■ i ‘‘ 

,0 bring i, exdnsiVely .-i.bin'',,:: I j;:' “ 

and unless and until the Pakki Adat svsten, o'' o- 

as a whole ts constdered frotn even- p'.^: 

lawyer who starts with t!,e sei obiec •, d ’ 
hnnging it within the cateo-orv (,f sale o'- a- a 
-a- succeed, because of ^ the Lc 1 ‘ i d 
..either purely and si, „ply the one ,hl ..'it T’f ■” " 
strange mixture of the two. ' ’ " 

‘vi t • 

it will he much better Vo c ' ^'‘,nsti(„ent. 

why the relationship betweVVtiTrtv-!!’ p 

strange .nietnre o, “ X 

history as to how and why the ' ' ‘‘ 

tlK‘ various tnarkets i Bomb P-aciised in 

thereafter in L 

taking him through the virion • , -• .• then 

that ],e may he better able to Vras^^ mid V V’ 

real stpiihcance and importance. ‘ ^ 'ts true and 
moclities such aVLdmt'thVaUm^^^ 

Adatia and the personi whV ^ -J 
concerned only with direct dealimls i„ rf 

dealt m forward business as well and VV" "'""'"''’'''t'es 
been only commission agents siV V -i had 

Pakka Adatias and comiLion agenfo "iftf f"' 
the .m„sacio„s,verei„ respect o, r^^t JiTrebS' 
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delivery was given and taken either on'the spot or iiiimecliately 
or soon thereatter and the payment of the "price thereof was 
made either on the spot or 'soon .■'.thereafter. The agent, 
whether ..lie acted for the' iip-coontry ' or local constitoent 
dropped out of the transaction altogether/ as soon as he 
establisiied a contractual ' privity between his constituent 
and the party with whom he contracted in pursiianc-e of his 
constitiieiit'’s order .and brought them in direct contact. 
His only functions were to bring about contractual privily 
and to give and take deliveiy of .goods on his behalf and 
take and accept payment' in. respect of the 'price of the goods 
from and to the constituent and the Bombay merchant and 
for all the services he rendered in respect of such read'' 
transactions, he received ■ a small payment by way of 
commission. The commission paid was very small indeed 
and i'or the simpie reason that the agent would and, co'uld 
never be personal!}" responsible for the' due perfoi'iiiance of 
the contracts or for the giving and taking delivery of the 
goods or .for the payments in respect thereof, except under 
very special circumstances. So far then, as the question of 
contracts for ready goods was concerned, the Adatia or the 
agent serx'ed only as a conduit pipe or channel, through 
which, the contracting parties came into direct relationship 
with each other and the agent dropped out of the transaction, 
as soon as privity was established. With the introduction 
of forward business, contracts came to be made mouths in 
advance and delivery of goods in respect thereof came to be 
given or taken on a much later date after the contract was 
made and the risk attending such business was considerably 
large, having regard to violent fluctuations which the market 
might undergo during the pendency of the contracts. This 
risk was considerably accentuated, stimulated and hardened 
by the craving for speculation and sometimes wild specu- 
lation which naturally followed in the wake of forward 
business. It was under these circumstances that tlie 
constituent whether up-country or local sought a person he 
could safely look to for the due performance of the contract, 
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for and taking of ddiverv of goods and fur duo 

payments in respect thereof. He tiierefure ashed the agent 
through whom, he had formeriy co„,na-terl husine^r i„‘ 
respect of ready goods to undertake persona! ivspr.nsihiiih- 
oi the due performance ol such contracts and -u on. a- iic 
was- afraid, that he might find himself on the due dale of ihe 
performance of the contract, in a very precarious position 'if 
the persons with whom, the agent i.ad entered into contracts 
under instructions from him, were dishonest in iheir dealin'.^ 
or were no of sufficient financial stability and credit and 
Ills won C not or could not perform the contracts. The 
constituent, under such circumstances, sought an a»ent who 
was^well known in the market as a man oV suhstimce n 
credit ot financial stability, of responsihilitv and renutation 

.1 fo as to consent to saddle himself with lu-ivv 

usincss, imclei such circumstances unless hr- • i 
promi.sed a substantial remuneration for h s s^vt" ■ ^ 
hen of the pittance, he had hitherto used u, , 
unless he was riven cerHin nil * w deceive and 

us the right to demand the 

;i.p. - 

full of the prices of commnda \ ‘'"t* 

^vhich his constituent desired hffiUo did 

pi-op- K. pi^bi. by ,„e 

con.lih,«„l fM„d the w“o' r„ “ ^ «“■ 

Of the Pakka Adatia for the I'esponsibility 

much ,«re “f 

bad nothing „.h„„4 io V“ ' " « ’ ' " ' «»“ '’i' 

Pakka Adatia contaded in ordt to'’“f“’ 

malhod nr the manner in avWrh b "““'f *'■“ 

It ivaethiai" '4; It 

<Iaeperfnrma„oeoflheconttcttl“i‘‘"‘‘ O'- «ie 

contiact which seems to have been 
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responsible for clothing the Pakka Adatia with the right of 
appi opi iating the contract to himself and substituting his 
own conti acts and the non-interference on the part of the 
constituent with the method or the manner in which the 
Pakka Adatia carried out his instructions in transacting the 
business. The merchant in Bombay, with whom the Pakka 
Adatia contracted in pursuance of his constituent’s orders 
also found similar advantages in having the Pakka Adatia’s 
personal liability thus guaranteed to him. Both the consti- 
tuent and the Bombay merchant felt, that their business 
would be tiansacted on a sounder basis and a surer footing 
if it w'as conducted on the personal liability of the Pakka 
Adatia in respect of the transactions. The position just 
described is not without authority as the observations of 
Chandav’ai kar J. in Kanji v. Bhagwenidas^ in connection 
with the defendants contention that the custom set up bv 
the plaintiff was such as to create a conflict between the 
Pakka Adatia’s duty and interest and the custom even if 
proved w’as invalid on the ground that it was unreasonable 
and unjust, showc With regard to the defendants contention 
as to the conflict between the Pakka Adatia’s duty and 
interest, the learned judge pointed out that “there were several 
such positions in which a man is often placed and on that 
account it could not be fairly said that the positions did not 
e.vist or that the courts should not recognise their existence 
or validity.” His Lordship added that “ there was nothing 
unreasonable or unjust in the custom alleged and that on 
the other hand it appeared to him to be a usage intended for 
the convenience of up-country constituents and had been 
treated uniformly, as the evidence showed, as tending to the 
convenience and benefit of all parties concerned, that no one 
had until then complained of it and that but for it up-country 
constituents would be at a serious disadvantage in having to 
deal with Bombay merchants whom they do not know and 
wLose names and contracts they never care to inquire 
about.” These observations of the learned judge are equally 
1. (1905) 7 Bom. L, R. 57, 69, 70. 
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applicable to the converse case of the J>.,,nihav niercinm. 
^^ho do not know the up-countrj- consfifnent and'his position 

reputation and substance. ‘ ^ ^ 

to so 

- .a\, bj the ingenuity of the Indian hnv-iuoivhant ind bv 

- ex.g.„c,e, of c„„„nera. and oo. ci.d o,;"™,;:.,; ’ 
Ih the sole idea of fixing liahiHIv on some ivsp.iiisihl,. 

xiihstaiital parly and stabilising business. The ,„ „,„er „f 

JaZ «::oZeSarctti:Z;z'd:': " 7 , 

in the case. The learner] Tnrlo*. • ’ 

describ^raffonows^Jl'"''’'^^"'''' “^-'v 

. BomtorsM7rm“cha“s7lo77 “"“f”"''''' 

areknownasPakka Adatias'^fis toth '° T 

country constituents look for the fullilm ? f “P' 

fulfilment of theirs.' When “ un cn 

an order to a Pakka Adatin +0 n^ oonstituent sends 

the Pakka Adatia can eithe forward delivery, 

to himself or .nZn" :7o:S77a°B:"r“‘' ‘-= 
in pursuance of the order In tk merchant 

iooks to the Pafc Adatia aionelZZS’": 

the” ZsdZr^eZemed 7'“!“ Z- “ ’ “ 

P^ka Adatia, instead of aIIocaiing’the7ide"to hi '77 **"' 

. -to a contract evW. a Bombay “merchan,; the “ZZ 

1 , 1- (1905) 7 Bom. L. R 57, 64-65. 
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ne\ci enquiies who the mei'chant is and the Pukka Adatia 
nc\ti gi\es the name of the merchant to the constituent, 
the leason is that the constituent and the merchant have 
nothing to do with each other : each regards his transaction 
as one with the Pakka Adatia as the principal responsible to 
him. As an incident of this relationship, the Pakka Adatia is 
entitled in such a case to enter into a cross-contract before 
the due date with the same merchant either on his own 
account or in pursuance of an order from another constituent. 
In neither case is the Pakka Adatia bound to substitute another 
contract for the first contract entered into b}?- him in fulfil- 
ment ot the order of the original constituent : and in either 
case the Pakka Adatia is entitled, without anj? such substitu- 
tion,^ to call upon the constituent, w-hen the due date arrives 
to give delivery, if the order was to sell, or to take delivery, 
if the Older w^as to buy, and to nav or rpceii'o rliffpj-ences as 
the case may be.’ Ine ouservaaohs or Jenkins C. j, on 
appeaP in this respect are to the same effect. His Lordship 
said in this connection : 

Tliere are points on wdiich the evidence leaves no 
doubt ; thus it is clear that the contract between the plaintiffs 
and the defendant w^as on Pakki Adat terms ; then, again, it is 
amph^ proved that, w’here tiiat is so, mere is no privitv 
betw^een the up-country constituent and the bombay 
merchant ; both look to the Pakka Adatia alone. That fs 
shown by the defendant’s as rvell as the plaintiffs’ evidence, 
it is further established that the up-country constituent has 
not an indefeasible right to the contract or contracts into 
which the Pakka Adatia may enter on the receipt of the 
order to buy or sell, as the case may be. This is practically 
involved in Mr. Davar’s admission even as narrowed clown. 
But It further rests on the surer basis of the evidence given 
■>} the witnesses called in the case.” Thus the custom seems 
to have been so well-knowui that the evidence of the several 
witnesses who appeared before the learned Judge, was almost 
unanimous and differed only in minor particulars, that the 

1. (1905) 7 Bom. L. R. 611, 613, 614=30 Bom. 205, 216. 
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custom was also well known in the market is elearlv cvick-nccd 
trom the decision of Davar J. in Himnnkhrai v. Xaroianuh,s,^ 
a decision on the basis that the relmienship between I'l- 
amstituent and the Pakka Adatia was that of princinid and 
apit as modified by the custom proved in niun^ivuiula^ v 

from the premises it will be seen that there can be 
hardly any doubt that the Pakka Adatia is a creature of 
custom. It follows therefore that the dictum of Beaman I 
in hhagimndas v. already cited before, that tiie 

Hi h Court is not quite accurate, for the reason that the 
akka Ada , a and his business were perfectly well-known in 
the maiket before the decision of Chandavarkar f. in Kanii 
V. hhagwandas^ he v.-as simply judicially recoqnii as a leqal 
entity tn the said case by Chandavarkar j. and by Sir 
Laxvrence Jenkins and Batty J. in the Coit of App«d ^ 
lom the premises the reader must also have undelLood 

hot! ^ Adatia was brought into existence 

oth m the commercial and legal worlds. The various 
decisions on the question under consideration will now he 
leferred to and considered in their order of date 

Shasu,a„U«B. “T" of 

V. . ihe evidence does not r in mr 

some extent there was the relation of ^ ■ • 7 “ 

Ar„.s,rc„tv.Sloi,s.- dhen T7„ j ^ 

2. (1905) 7 Bom. L. K. eil-zn Bo t 

2^5 611-30 Bom. 5. (1905) 7 Bom. p. R. 

3- (1913) 15Bom, L. R. 85. 205. 216-217.^^ ^ ^ ^ ^ ^ ^ b 


6- (1872) L. a. 7 Q. B. 598, 604. 
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excludes it. ( Se6\s. 126 of the Contract Act ). But I doubt 
whether there was occasion to be so shy of the word in its 
non-techiiical sense. On the other hand I do not think 
there was the relation of principal and agent pure and simple. 

I would say here as I did in Pan/ Beier v. Cbhotaialj^ 
case is (in rny opinion) not one to be decided bv an 
attempt to bring the contract within the one or the other of 
the two categories of sale or agency ; the provisions of the 
document are equivocal, some lean towards the one relation, 
some to the other. Therefore we must examine the 
docimient as a whole and in its several parts and also the 
surrounding circumstances. I think the contract between 
the parties was one of employment for reward, and the 
incidents proved appear to me to converge to the conclusion 
that the contract of a Pakka Adatia in circumstances like the 
present is one whereby he undertakes, or — to use the word in 
its non-technical sense as businessmen on occasion do use 
it (see Barker \\ ilL Andrew^) guarantees that delivery should, 
on due date, be given or taken at the price at which the order 
was accepted, or differences paid ; in effect he undertakes or 
guarantees to find goods for cash or cash for goods or to pay 
the difference. 

I do not say that there is no relation of principal and 
agent between the parties at any stage ; there may be upto a 
point, and that this is legally possible is shown by Meilish 
L. J. in Ex parte White^ where he speaks of person who is, 
an agent upto a certain point. So here there may have been 
that relationship in its common meaning for the purpose of 
ascertaining the price at which the order was to be completed, 
and to this point of the transaction all the obligations of 
that relation perhaps apply. But when that stage is passed, 

I ihink the relation is not that of principal and agent, but of 
the nature I have indicated." 

riie description of the relationship between the con- 
stituent and the Pakka Adatia given by the learned Chief 

I. (1904) 6 Bom. L. R. 948, 950 = 30 2. (1865) 34 L, J. C. R 191, 194. 

3. (1870-71) L. R. 6 Ch. App. 397. 403. 
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Justice just citecUvas accepu-d bv h.nar 1 . n |.n u- . r 

defendants senior counsel in An;;// v. 

Chandavarkar J. in a later case, vL. 

dumd V. .Ya;-e//7;«;A,s,s> Gonihamht<d- sslwv.- 1 .,.- ’ 'n 

delivering jud^finent observed; bulge 

“It is necessary at the vJry ontsei n, ,k,, . 

relations established between Gordhanda-s nid <]• -d ■' r' 
during Gordhandass’ life-time were not men Iv 1 1 'j n l'’’ ' 

of an ordinaiy principal and his agent, "riie ! '“’'’"t 
Gordhandass in every order he sent 'i . il' . i ,',^‘'‘'oused 
them to act as his PaM-i \fl v ' uskecl 

.employed the plaintiffs as his agents .„-d ■e!-' 1 I ' 
A’orkforhim on the Pakki Adat svstem he mu't h , 

>o be fully acquainted with the hidl s ^ -f- 
Avstem. What that system is and wh it 
incidents attaching to^ the InisiCs heite::;; 
lelations are governed by the svstem of P,-jV'\ia “’"i 
obtains in the Bombay market and i, . . „ ^ 

relations of principal and agent are vari'd ‘"dmary 
under that svstem was ehhnr-.i i ' 'n'ldiiied 

ChandawG i„ "t ct * M,-. 

^arotamdass^. This case f n. 

Court and the learned Chief JusbXrw 
lucid judgment in Bhamiiidas v A’ • ■•' i ’ ' ''nKl 

of the Bombay shroff acting as a PaM-r t 
constituents. Mr. Robertsoit for tlie d f f'! 
carefully refraining from makimr arl ■ although 

before me or suggested bas not argued 

clients arenotbotdXwJ^^^^ his 

or that the incidents of the Pab i^AcT 

chffers with regard to a consdtuent\vhTreddf 

Having regard to the findincs of th. a ? Homhay. 
case I have referred to I hold fh f <be 

<»-tas „.e Pakta 

1- (1905) 7 Bom. L. B. 57 * ^d.iss, m the words 

2- (1907) 9Bom. UR.' 123 , 131 . ® b R. 61G=30 Bom. 
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of «iat judgment, “they guaranteed that delivery should on 

n-'r price at which the order 

as accepted or diiferences paid ; in effect thev undertook or 
guaranteed o__hnd goods for cash or cash for goods or 

to mo y/T'Tf , it ooems 

paiticular sections of the Contnrf .ir-f 

ciscussed before me hfive no applicability to the present c'.se 
end the questions m the case must be determined in the licdif 
of the findings in the case of v, " 

n the next cjise on the subject^, Mr Justice Rnfh- 

itrtiniig to II, observed : ^^The PnH-o ^ w i 

^.s Hi. co„sH.„e„. 

I ndeitaking to find goods for cash or cash for goods or nav 
he chfference. Thus, I think the liability he uLiertdees cm 

t^fin^mit m ‘'‘^d seller bound 

to find out lus creditor at h.s place of business. He under 

akes m find a customer, himself or another, at current piSs' 
on Im proMs to the constituent 

bZl ’ f ^ ^ the constituent's 

of the Indian Pn + + A X / agent is under S. 217 

•mn in co„d„c«V .fcj.’ 

terms of I, i ■ , i t r''“’lo'''>'ed consistently with the 
h»“el' C'cn place J 

Batcllt-jrmta'npe;i-"ch“r Y 

enstom of l.rpS irf,, r J " «“ 

205. Bom, 3. (1905) 7 Bonk L. R. 57. 

4. (1908) 10 Bom. L. B. 1230, 1232 = 


(1907) 9 Bom. L. R. 903, 9U. 
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cited observed as follows '1 ’ 

n..,s;;r,ir jf i.;;:: :;■ ^ 

circumstances that they are inconsistm.f vviU, he ' ' ’ 
up by the plaintiff. It „H,st h,. ‘ 

transaction we have to deal witliis ore VAT 

and his agent. Where the latter has to rc.mTTVlT'T"’''"^ 
moneys which he has collected for tl,e princV T h " 7 

entitled to charge all thee.xpenses he hV to ' '■ 

»d sending. The 

Charged on that account as part of th is 

reasonable that if the custom is that V 

should pay to his principal in p - ? ' up-countrv agent 

the formei- on tlVe lAAs TAuT tT 

the principal with charges inn --n / • might to debit 

to Bombay ; and that the princTTVTuld 

transit/' He then annro v t " interest durin/:j 

judgment of Batty J. citeV TlTVe'^’ 'ITh 

the wew of tl. law as stated above and llTTrAdV^ 

circumstanVeVhlt aTmAX hlrtir" 

bear the charges on acronni V has to 

this latter item including the iV''oT''7T 
take that view. The nrlncinal’ - r - 1 t But J cannot 

stood alone would noVloubt h/ these charges if it 

was to be made AXX T"/ pTunent 

i.»,n„ch as“X:“f . »” ■« 

charges may be referred to sec Ay n ! T 

h>om the definition of a Pall! A V 

J- in Rhagwaudas v. BurjoriP 1 -1 ^ S'^’cn by Macleod 

appear as if the learned ludT 

;;«I>attaAda.,a waat 

a-s a person who enters into a contTTlf 
1- (1905J 7 Bom, L. R 57 , ^ employment with 

■ (1912) 14 Bom. L.K. 807=37 Bom. 347. 
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itnSf He see^s, however, to have 

-f h P? "" judgments. Beaman J. who 

to the r '"fl t Burjorji- also seems inclined 

hi Pa'-H S between the constituent and 

his Pa.ka Aclatia was that of principal and agent so that no 

set up against the 

I . kka Aclatia. Upto this time it appears that the trend of 
aiithon y seemed to be inclined to the view that the relation- 
snip between the constituent and his Pakka Aclatia was that 

K^ainst tlr'' have turned 

against this view after the decision of the Appeal Court 

coasting o Scott C. J. and Chandavarkar J. in Buriorii v. 

where the learned Judges held, that the relation- 

of cenct''^""l constituent and the Pakka Adatia was that 

I r“ I Tn J^’^bce observed 

‘ p. -18 of the report in this connection: “there are in fact 

Ihl r n contract but the client and his Adatia 

He is a If disinterested broker. ’ 
He a party to the contract whose intention may xvell be-' 

hff Jr 'J b - biteresting to nol^ 

Paif fi J- was the first to recognise the 

Pakki Aclat system of transactions and who first laid down 

m r f 3 "'^' bis decision in Kanji v 

Bha^wandas and who had also held in the later case of 

the feV V sitting in appeal with Bachelor ]. that 

rf Pakka Adatia and his constituent 

that of vencloi and purchaser. Macleod J. seems to have held 
he view from the outset e.vcept as pointed out before that tile 

fromll Ills P^^'^baser. This is clear 

vlere Isfn i ' r “ C/./mgma/ v. Jainarayen^ 

ere his Lordship observed at p. 758-759 of the report ■ '' If 
be noted that there was no privity between these opposite ' 

2. (1913) 15 Sm.’L.'£?i6. 723 = 38 -^230 = 33 


contracting parties and the delVndanl.Minr acc.ircling to the 
customs of Marwaris transacting this iiusines;, as csiahlishcd 
in Bhagivandas v. KaiijB was there un\- obligation on the 
part of the plaintiffs to find buyers nr sellers. As bidween 
themselves and the defendants the busim-'s was finished 
when an order for purcha.se or sale was aerepied. such 
acceptance apparently being effected In- an entrv in tlu- Soda 
Nondh. 

Whether the plaintiffs took the risk ihentseb-es or 
covered themselves by selling again was eidirely within iha-ir 
discretion. The selling client could not claim as (if right 
the benefit of any covering contracts entered info on b'e 
same day as his sales.” The learned Judge then cited the 
passage from the judgment of Scott C. J. in Burjorji v. 
Bhagwaiidas^ just cited above and after hriefiv referring to 
the facts of the case, continued at p. 759 of the report: It 

rtnust now be taken as established by the authoritv of the 
Appea Court“, that the legal relationsiiip between the client 
•■and adatia is that of vendor and n.urhaser, n-liether the 
contact is written u. uiai ui wiieuier, as m this case, an 
order is sent by telegram and accepted by the Adatia. 1'here 
additional .inrirkut .bj-U).. ('ontnict tlvri ji’-' A-kio.t is 
ntiilect to ehaor.* crimmis«inn and brokemge in additio.i to' 
ae puce, a tne client sends goods lor die due oate the 
Adau a a responsible for the price whether he has covered 
iumself or not. That the rdation.siiip of vendor and 
purchasei exists between the client and adatia also follows 

das that the adaha ha™g accepted a celling order from 
a client for a particular vaida is not obliged to accept a cross 
mying order from the same client and this view was upheld bv 
the Court of Appeal consisting of Scott C. J. and Batchelor I * 
where the same learned Chief Justice rema'I-ked : This is 
consrstent w. h the plaintiffs contention that tl.ee were pjtk" 

l ><P°"'the 

1. dm 7 Bom. t. E. 611.10 Bom. 3. ,1905) 7 Bom. L. p. 57 


205. 

2. (1913) 15 Bom. L. R. .716. 




4. (1914) 16Bom. L. R 213,216=39 
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=“stom descrilMd !n 

J bit it loijows that qua the defenciaiit Ihev tvere 
pnnapa s aad not disinterested middle men l,ri„„i, „ 
principals together." It is again interesting to " 

batchdor J. rvho u-as a party to the decision Tn /uv “w 
Snrajmal- tvith Chandavarbar J. and who had held with him 
at the lelationship between the Palita Adalia and his 

onhari:::: sti r "* ““ 

1 . ^eems to have chaiw-d his vknv 

concurred m holding with Scott C I fh-Yt +i V 
was that of vendor and pnrchS bJ,' r ■'"‘‘“■on'^bip 

Bombay markel^* lo -i- ^ ^ he great 

Adatia is the agent of^his 1.1^^^' »^^hough in name a Paldca 

receives a commission from him onlhTtToof^” 

purpose of all subsenii(=>n+ 1 i i footing, he is for the 

principal and guaranies thrne t”*'”"* ‘'’™ ‘be 

whetherornotheierforL ,1? “"‘'met 

persons. Now if we , to other 

would appear iha as , T “o O'-Wence led here it 

bmpI„ya.rthTon rr™l d r" •'■"'J bis 

becomes in the M te , s Adatia 

changing his relation homth do", “"“ador thus 

The law on the re, 2 ‘ sV !f *“ Principal." 

the Pakka Adatia laid down iii constituent and 

effirmed in Bhagu,andas v. B„rJorj?ZZ ’p 

ri wonid appear front the ing^nge nseT'hvT"’ 
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Lordships in their judgment as if li.rv cr.nsidered tint n 

lelationship between the two was that of nrincin-d -i i 
as their Lordships said that «to 

of wager ra.sed by the defendant was applic . ^ 

necessary to consider the real nature of t!u r - V , 
the parties to the transactions. The case‘-v e 

the courts on the footing that the nhinhiV- 
by the defendant and acted t S y . 
description in /9/mgacvnafns v. ^ 

incidents of such an employment was applicable to"ur”'‘--' 
cumstances of the case even though the le^nchn . ' """ 
an up-counhy constituent and L plaintif h ' ' 

m conformity with the terms nf having acted 

made the contracts with the thirtvmVne''hu vc"' T T 

made the contracts in e.xercise of the an o ■ i 

them and become liable for the perfomn,, - ' n “Pon 

entitled to be indemnified by X;;::Xv ’r t7 

against the consequences of' the acts do e L H f’ 

those acts were unlawful which their I i ?- 

were not. In the course of ti J ^ hoidship.s held Ihev 

said: “Under the sale to 
right of each buyer to call for 

had carried through the tn r plaintiffs 

concern to them e.xcenf so f- matter of no 

of recovering complete inrX ’a ‘-“rihance the risk 
Their right was to thdr o employer, 

against loss as incidents of°thS”'’^^°” 7"^ indeinnitv 

seen that their Lordships 

plaintiffs as PakkaAdatias7h7 * employment of the 

them, their righUo fn ; ‘'^^thority bv ' 

lawful acts done by themXX^t^^”' employer fo'r 

commission as incidents of theTr i ^ 

clearly shows that their LordshiXwe^n^'^V 

the footing that the relationcr,- u A ^ deciding the case on 

mat of piincipal and agent. 

1- (1905) 7 Bom. L. R. 6H =30 Bom. 205. 
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The subject was elaboratel)^, disciissedl-^y Maeleod: 
in the case of Mmialal v, Radhakissen^^ where His Lordship 
after iin elaborate discussion of the subject held that the 
relationsliip between the constituent and his Pakka Adatia 
was that of vendor and purchaser and Mr. Justice Fawcett 
concurred in the view taken by the learned Chief Justice. 

■ After .stating the .facts, in the case of Bhagwandas v. Kanj-P 
and the incidents of the Pakki Adat system as laid dowm by 
Jenkins C. J. in the said case and after citing the passage at 
p. 216 from the judgment of the learned Chief Justice relating 
to the relationship between the constituent and the Pakka 
Adatia cited above^ the learned Chief Justice observed 
as follows Now I shall apply that definition of the 
relationship of the parties to the facts. When the con- 
stituent gives an order to buy^ the Adatia is his agent to 
ascertain the market price. Having done that if he accepts 
the order he is employed for reward and undertakes to 
produce the goods at the due date in return for his constitu- 
ents cash. But is not an agent a person, who is employed 
by his principal to do certain things for reward ? If A asks 
B to buy on his behalf certain goods for forward delivery 
for a commission and B informs A that he has bought the 
goods, it depends on the terms of the contract of employ- 
ment whether B undertakes to deliver the goods, whether his 
seller defaults or not, or whether B is no longer responsible 
after he has brought the buyer and the seller into contact. 
Here it is held that by the terms of the contract the 
adatia is responsible, but more than that his constituent has 
nothing whatever to do with the seller. He has no interest 
ill the contract and the Adatia can deal with it as he pleases. 
If the Adatia sells back the goods to the seller at a profit his 
employer is not entitled to that profit nor of course would 
he be liable for any loss. But it does seem strange that 
when the constituent employs the Adatia for reward to do a 
certain thing, he has no title to what has been done under 

I. (1920) 22 Bom, L. E. 1018 = 45 2. (1905) 7 Bora. L. E. 611 = 30 Bom. 

Bora. 386, 410-412. . 205, 216. 
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as far as I an see.” tiacts . None whatever 

His Lordship continued •— 
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contract of agency or eiiiplojnaient be - referred : t Inriis- 

actions/' 

.. . Again at pp. 418-420 the1.earned Ch'ief Justice said, . If: 
may be ..that ' in the langiuige ■ used by Jenkins C. in 

Bhagwandas^ v. Kmrji^ the plaintiffs undertook to find goods 
for cash or cash for goods, but that,, with all clue respect, is 
a purely idealistic desc:nption .of what a Pakka AcMia may 
.do, and even, then is somewhat difficult to ' understand .if 
analysed. The position of a buying and selling agent is well 
understood in business circles. An agent may guarantee io 
buy the goods ordered by the employer, and to deliver them 
if the money for them is paid, he can also guarantee to sell 
what his employer sends him and account for the sale 
proceeds, in other words, that is commission agency business, 
and stands on quite a diiferent footing to what apperirs from 
the evidence in this case to be the business of a Pakka Adatia. 
It may be that if a constituent orders an adatia to l^iiy 
cotton the adatia undertakes to find cotton if the constituent 
will pay, but the converse is ambiguous. Does it mean that 
if the constituent orders the adatia to sell, the constituent 
must find the goods and the adatia will in the ordinary course 
pay over the proceeds to the constituent ? But that is a 
thing which never happens. Or does it mean that the adatia 
will find the goods to deliver to the person with whom he 
contracts in return for that person's cash ? It would be safer 
to say that the adatia guarantees to carry out his constituent's 
Oideis and the constituent guarantees to indemnify the 
adatia for all expenses incurred in carrying out those orders. 
Again, it may be as well to clear the confusion that has 
arisen by discussing whether the contract is one between 
principal and principal or between principal and agent. The 
paities to a contract are always principals but if the contract 
IS one of agenc3y the contract which the agent enters into in 
pursuance of the agency may be made by him with a third 
party : (1) either as agent in which case he is not liable, or (2) 
as principal without disclosing the fact that he is an agent, in 
1. (1905) 7 Bom. L. B. 011= 30 Bom. 20& 
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’ U’hich case the third irirtv h-. > ■ 

employing the agent untinK^ifr'V'* 1'' 

. be personally liable to thc^ 

person employing the agent. It f >n ' as the 

belong to none of ttse 

brought Intocontactwiththenarfi " "'-'''er 

contracts, nor can they ever make t!^"' _^'bom tJie adaria 
aclatia in his contracts with fl ‘ ^‘'"''bbaent liable if the 
clifferent road the t " timi™ -f ^iv a 

tiansactions between the adath ^ that the 

- connection whatev^4!; ;i tr 

adatia^and his constituent." ‘‘asaclions between the 

learned attVjnit" TbLn^'a/p 4 'r "f d 

the judgment of the court h^ln .7.1 ‘^■'b of the report: “ In 
Paper Book ) it is said that this eVl ’ ^ 

plaintiffs’ knowledge defendants ^ showing that to 
has no bearing whatever ui7n t77t) “7”^^ business, 

Jbat IS to say, the intentions of thn ■ contract, 

e defendants’ buying orders " Tl " ‘‘telling against 

the plaintiffs were middlemen 7 ^'"^'Tect 

them ; but it is now common <7 ^‘T-ated 

same footing as PakkaAdatias who they were on the 

constduent is a principal and not ‘7-“'®'"'^^''' HP-country 
bringing txvo principals together." middleman 

which case the min qu^tf^" Chandmbhan-- in 

« suit were wageringllCotwal I t 1^7 7 P'^'^^^^ctions 

sbip between a Pakka Adatia and ’ r ^ relation- 

of principal and agent bi f ol' was not 

No authorities seem to have hi ’ ‘^nd principal 

counsel in the argum Its ol it or referred to ty 
.l“Pg-ent. maRam..ZZl" - h- 

1. (1905) 7 Bom. 1,8 6^1 _ '' IS decided by Walsh 
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A. C. J. and Xcave ]. of i he Allahabad Ilij^h Court on the 
footing that the n.-latioosliip helweetJ the Pakka Adatki and 
his constituent was that of principal and agent as their 
Lordships described the position t»f the Pakka Adalia in the 
following terms at p, 466 of the report: “ The plaintiff carries 
on some sort of trade, probably in grain, though he does not 
say so, at Bilsi, in the District of Budann. Tiie defendant 
works as a commission agent, what is known as Pakka Adatia, 
probably corresponding to what is known in England as del 
credere agent, that is to say, an agent or factor who, being 
entrusted with the g(K)ds of his principal to dispose of to the 
liest advantage, is in lawful possession t)f tJiein with a general 
power to deal with tliem without reference to his principal, 
but guaranteeing t!ie solvency of the sub-purchasers, and 
while entitled to charge against his principal his expenses, 
and entitled also to an indemnity from his principal against 
all losses resulting from carrying out his duty, is under an 
obligation to pay to the plaintiff, his principal, the amount 
due after the accounts have been properly settled.” And the 
same view seems to have been taken by Iqbal Ahmed and 
Sen JJ. in Cbawpa Kcaii v. Tulshi Rtriid where their Lordships 
said at p. 82 of the report that “ the position of a Pakka 
Adatia is analogous to that of a del crerfm? agent who incurs 
only a secondary liability towards his principal.” Their 
Lordships added that his ( the Pakka Adatia’s) legal position 
was partly that of an insurer and partly timt of a surety 
for the parties with whom he deals to the extent of any default 
by reason of any insolvency or something equivalent and 
this statement of the law on the subject was cited with 
approval by the s.ame High Court in a very recent case®. In 
the first place it may he pointed out that in Champa Ram v. 
Tulshi Rand also noLiuthorities seem to be cited or referred 
to either in the aiguments or in the judgment. Jn the next 
place it is submitted with great respect that this statement 
of tlie law in the two cases just cited above is not quite 

j. (1927) 26 A. L. J. 81. (1935) All. 1004=A. L. J. 475. 

2. Meghraj v. Anup Singh A. I. K. 
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accurate, because the Pakka Achf,-. • 
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reason of insolvency or someth if anv i ' 

utne tie accepts full i -it ti, 

«iy to his ow„ prtoJ^r, , ™' ss a pri„s:; : 

«>' Pate °A*,“ <ta the “ 

«'nt'paS^Ar“"«a-~ 

equivalent but not the market or so^ 

part of thp P^n /» of ‘^ome- 

“ia could“ .„"?“ “ 

“f "ote that™, ,?° P™<=ipal*and a,,” ? o ‘'« 

footing Of aln Allahabad caseJ’? , 

rl and not of sale .nJ '''' '^‘'^''ded on the 

The case of Z)^^,^/,,- » purchase. 

S52v?^™S--» ' 

^nd the casir f c ^^®and under ! ® « 

tahi ''• ■®»»M<XCd'T, ' 

“Medloastr '^*“Wdthatfh. D , '’■ 

Paklca Ad show that the i was 

for margin which right of the Poi f and 

Pakk?L!f niostT'!!,^*'^ ^^"^a to ask 

fhe relationshipTetwTenTh'"'^'^^'^* 

5- 26 A. L. J - that of S iXhT 

2- t^»27)29Bom 4. A r p f ^'^d agent. 

««32)34Bo:;L.t.S 


4. A r “sent. 

•a- X. B. (1935) AH inn. 

l.j .475 *■ 


PAKKA ADATIA AND HIS CONSTITUENT. 


i/ 

In Nandlal Panalal v. Kisanchatnl Ch 4 u ' 
laid down by the Alhh-ih.d S' 

DaulatRain^ was accepted as m TikaRam v. 

case was decided on tL font Tu^ loHowcd and the 

that cdprincip/aM.ZjT^ relationship was 

motions wl.ich^„„T »“*<'■■= tom- 

transactions but ordinarv m . riot Pakiki Adat 

>n V. Su,,alL> ^^‘Zcfhl 

history, Fawcett J who w^as a ^ chequered 

Manalal v. Radhakisson* with Macleod^C^I 1 " 

AS if it was one of aeencv thoucrH w t' ^ ^r’sated the case 

md later oa Patkarid Siter H ah “? 1^''°“®'’* 
footing o, agency. ^ 'he 

Gimny Brokers LtcL\ Wadia T Hamed v. 

«<.»• and rVnndtnt ; 

the transactions in this suit also were wd „' ‘®‘'" 

agency transactions. ordinary commission 

Again Shadilal C. I and \A7 .ii r - 
Parmeshri Das v. Raghbar Das<^ held tZt ^ 
doing business on the Pakki Adat « i ^ ^ 'Commission agent 
out the instructions of his com it? ‘^"rry 

purchase or sel, the con>rodTa“rLSt " t”' *“ 

delivery thereof on the date fixed for t^ ' " 

personally liable for the performance nf iH 

the decijons of 

F«iynry.«. fo the case just cited the i v. 

the defendant Pakka Adatia to n f instructed 

defendant had done for the plaintiffs ^'^hich the 

Before the due date of deliveiS fol ^ vaida. 

the defendant asking him to sell th ^ ^ ^ wire to 

but the defendant failed to car™ ouUhi'' ’* r" 

■■ (U>^») 30 Bow. h. a. ^ urotructions or to 
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that of principar and agent and the Pakka Adatias arc liable 
to render accounts, though the constituents are not concerned 
with any party except the Pakka Adatias and can Icsok to 
them alone for the fulfilment of the contracts and conse- 
quently no question of actual transactions with tiiird parties 
arises in these cases 

Blackwell J who decided the ease of Raingopiil ChuuUnl 
Y. Ramsariip Baldeodas^ seemed to be inclined to agree with 
the law laid by Sir Lawrence Jenkins in Bluig-.c'tnahii v. 
KaiijR expressly approved by the same learned judge deliver- 
ing the judgment of their Lordships of the Privy Council in 
Bluigwandas V. BiirjorjP to the eifect that Pakka Adatias arc 
agents upto a certain point, viz., the point of tlie transaction 
where the price of the goods bought or sold is asccilaincd, 
but cease thereafter to be agents and become principals as 
between themselves and their employers the constituents. 
The learned judge also seems to think that no (juestion of 
indemnity arises between the Pakka Adatia and liis constitiienl 
on the footing of agency, for the constituent looks to the 
Pakka Adatia for fulfilment of the contract on the due date 
and is not concerned with what the Pakka Adatia docs after 
the I cikka Adatia accepts an order for his constituent and the 
Pakka Adatia looks to the constituent likewise for fulfilment 
of the contract on the due date. The learned judge says that 
the Pakka Adatia’s right of indemnity or reimlnii-scnnenl is in 
respect of his obligations to find goods for cash or cash for 
goods oi in respect of the difterences resulting from the 
tiansactions and that this right of indemnity or reimburse- 
ment is not, only the right to indemnity to wliicli an agent i.s 
entitled, though the word “ indemnity " is no doubt common- 
ly used in connection with agents, but that the word 
indemnity may also be loosely used as a synonvm for 
leimbiiisemeiit, as for instance, the indemnity or reimburse- 
ment to which a purchaser is, entitled against the loss 

1. Suit No. 864 of 1932 uureported 2. (I90S)7Bora.L.!{.6n=-,'50Boni.205. 
judgment dated 23rd January 3. (1918) 42 Bom. 373 = 20 Bom. L. R. 
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Rinsing from the fact that his vendor does not doF 
on the due date and the word in thl 
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constituent, hut also to tlie third party in Bombay, and his 
obligations are to iind casli for gaiods nr goods for cash or 
to settle and pay the dilfeienccs on the due date, even 
though he may not have covered himself in respect of the 
constituent's orders, and lastly that the constituent is not 
entitled to cal! upon tJ>e Pakka Adatia to disclose to him the 
name of the third party in Bombay, with whom the Adatia 
may have contracted in pursuance of the constituent's 
orders. 

It may hence he argued that '* once we get rid of the 
notion that the Pakka Adatia is an agent, then it will be abun- 
dantly clear that much of the discussion which has been 
aroused regarding the system is entirel)’ wide of the mark. It 
is quite true that when one person gains the object he has in 
view through the assistance of another, the latter may in loose 
language be called his agent, but it does not follow, that in 
legal language he is an agent or that there is any contract of 
agency between Ihe two ” and this argument may be 
supported by the following illustrations: (1) “ If I go into a 
shop and ask for a particular article, and the shopkeeper says 
“ he does not sell tluit article, but that he can get it for me, 
and I ask him to do so," it may be said that he is my agent 
for getting the article, but there is no contract of agency, and 
if he produces the article I want, and I buy it, he and I are 
buyer and seller just in the same way as if he had had the 
article in his shop at the beginning. (2) Similarly, if A, living 
up-countiy wants to buy cotton forward, he cannot' do so 
e.xcept through the agency of X, who provides him with 
information as to the market rate, but X is not the agent of A, 
he is the other contracting party." (3) Again “ In the spring 
I ask my coal merchant to deliver to me 20 tons of coal for 
the beginning of winter. Through the agency of the coal 
merchant the coal finds its way to my cellar. He arranges 
with a colliery to supply the coal, but I buy the coal from 
him, and he sells it to me, and if any questions arise between 
us on the transaction, they will be dealt with under the law 
of sale and not under the law of agency ”, 
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Jn the iir.t place (he a, . 
the Indian Contract Act, 1X72, (1 Yi ,,r is’--! " 
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High Court who have laid it down in unequivocal terms, that 
there is a relaiifHisl'iip of agency in the transactions entered 
into by the Pakka Adatia under itistructions from his con- 
stituent. 

The relationship between them as pointed out by Sir 
Lawrencc Jenkins in v. Kanji^ is eqoivocaj, some 

of the terms of the contract lean towards the one relation, 
some to the other and therefore one has to examine such 
relationship as a whole and its sevei'ai parts and also in its 
surrounding circiioistance.s. Beaman J expresses similar 
views in almost identical language." Kania ] also expresses 
a similar view in a very recent case® both being Katchi Adat 
cases. 

1. In the first place, the etymological meaning of the 
woiTPPadat is agency and that of the word ‘Aidatia is 
agent or he who carries on agency business. If the con- 
tention that the relation between tlie two is that of buyer 
and seller only were correct it would be simply vsetting at 
nought the etymological meanings of the two words adat 
and adatia 

2. In the next place the construction of the con- 
stitiienfs order as an olfer is not correct, as the wording of 
the order as a general rule is, in the following terms, viz,, 

Buy or sell 100 bales of cotton or 100 tons of linseed or a 
certain quantity of any commodity 'k If it were an offer 
from the constituent to the Pakka Adatia, the wording of the 
order would be, not simply * buy or sell ^ but * will you buy 
or sell ' that is in the form of a request and not an order. 
The former form clearly shows that it is an order, the latter 
that it is an ofller. The former, being an order, could be 
addressed by tlie constituent in this manner to the Pakka 
Adatia who is his agent employed for reward; the constitu- 
ent could not have done so if the Pakka Adatia was the 

1. (1905) ? Bom. L. E. 611 = 30 Bora. 3. Kasturchand Sadasukh v.Ohuni- 

lal Hdurlidhar^ suifc No. 1623 

2. Abraham v. Sarupchand, suit of 1935 unreported Judgmemfc 

No. 642 of 1916 unreported dated 14-946. 

Judgment dated 23-11-1916. 
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on or before the vaida d^^te by a corresponding order to sell 
or buy goes to show that the Pakka Adatia is really acting 
on behalf of the constituent as an agent and it is by virtue 
of this particular system of Pakki Adat that he becomes 
responsible to the constituent personally for the carrying out 
of the order by him. It is this right of the Pakka Adatia to 
call for margin which distinguishes his transactions from 
the ordinary transactions of sale and purchase between the 
constituent and himself and bring them within the category 
of transactions as between principal and agent. To say 
that there is no prohibition against one party to a forward 
contract of sale reserving for himself the right to call for 
margin, and the other party agreeing to pay margin if it is 
called for and that it is all a matter of agreement is really 
begging the question. If A agrees to buy 100 bales of cotton 
from B and B agrees to sell to A 100 bales forward, that is a 
complete contract between A and B and each would be 
bound to give or take delivery of the goods and pay the price 
respectively in fulfilment of the contract on the due date and 
the fluctuations in the prices of the cotton do not and cannot 
affect the contract in the least and no question of the pay- 
ment of margin is ever conceivable in this case as it is a 
pure contract of sale and purchase. The fact, however, that 
the Pakka Adatia is admittedly given by custom the specific 
right to call upon his constituent to pay^ margin goes to 
establish that the Pakka Adatia is also an agent, though he 
at the same time undertakes personal responsibility for the 
performance of the contract. 

4. Again if the relationship was that of buyer and seller 
pure and simple, it is difficult to understand why the Pakka 
Adatia should be paid and entitled to annas eight or any 
other sum by way of remuneration or reward or commission 
in respect of his contract which even Macleod C. J. who has 
all along held that the relationship is that of vendor and 
purchaser admits is an incident of the Pakki Adat system. 
It is true strong objection may be taken to the use of the 
word commission ' and it may be argued that it is the 
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add anything l(» the contract price, anti the same reasoning 
applies wlu-ther the contract i^ tor ready goods or a forward 
contract for delivery of the goods at a later date and whether 
the buyer anil llie seller are at the same place or at different 
places. Of course in the latter ease viz. when they are at 
different places it may be a matter of contract between the 
buyer and the seller as to who should bear the cost of 
carriage but tire seller would never he entitled to add any 
amount by way of commission or brokerage as the Pakka 
Adatia is by custom admittedly entitled to do. But if a 
broker is asked to jnirchase the said bales for him, the broker 
will purchase the same at the current market price and quote 
the price after adding to it his commission or brokerage or 
according to the practice of the Bombay cotton market 
deduct his commission or brokerage at the time of the sub- 
mission of his accounts. It is only an agent who is entitled 
to ciiarge commission and brokerage and the Pakka Adatia 
being primarily and essentially an agent is entitled by the 
custom to do so. 

5. Again it has been held that the Pakka Adatia is 
entitled by custiiin to debit the constituent with certain 
charges and tiiat he is also entitled to certain credits from 
him, as the following observations of Mr. justice Batty who 
was also a party to the decision ot the Appeal Court in 
Bluigic'iindas v. Kanji^ with Sir Lawrence jentnns in the case 
of Kedarmal v. Surajnial^ clearly establish. The learned 
j udge in discussing the evidence as to the custom as to the 
place of payment observed at pp. 909-910 of the leport : — 
“The result of the evidence seems to be... that the con- 
stituent always has to bear the loss or take tlie benefit of 
exchange ; and that the adatia’s liability for interest ceases 
with the despatch of the Huiidi. ...The result is the 
parties did not agree to terms which could give this Court 
jurisdiction under clause 12 of the Letters Patent. I think 
the same result is attained if regard be had to the customaiy 

1. (1905) 7 Bom. L. K. 611 = (1906) 2. (1907 ) 9 Bom. L. R. 903, 909-910. 
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is re^anletl aKo a^ an of his constituent^, though for 

reasons all racl}' >tati'rl lx‘ha\* he is considered as principal 
also; at the saiiu; time certain rights and privileges were given 
by custom to llu* Pakka Adalia and he was also subjected to 
certain duties and lialuliiiest as has already been seen before. 

(}, Again tl'ie fact that the relationship between the 
Pakka Adalia and his constituent is that of principal and agent 
is shown hv the fact that the Pakka Adatia guarantees that 
the pncL% at which he carries out the constituent’s buying or 
selling order, is the current price on the day on which such 
ail order is carried out. And in this connection the observa- 
tions t.it i\Ir. justice ikatty in Kcdannal w Surajiual^ are very 
pertinent. His Liirdship says : ‘d think the liability he under- 
takes can hardly he classed with that of ordinary buyer and 
seller, hound to find tint his creditor at his place of business. 
He iinderiakes to iind a customer, himself or another at the 
current price for his constituent and guarantees payment to 
the constituent of tlie profits if any/’ Now if the I'elation- 
ship between the two was tliat of buyer and seller, the Pakka 
Adatia would not be responsible for the current price, nor 
would he guanintee the payment of the profits if any to the 
constituent, for the reason that the buyer or seller is entitled 
to buy or sell his goods from and to the constituent at such 
prices as he wishes in complete disregard of the current 
market prices and the constituent would not in such a case 
be entitled to recover anything from the Pakka Adatia even 
on the ground of fraud, as the Pakka Adatia would not 
guarantee the current price, provided it was a simple case of 
sale or purchase from and to the constituent by or to him. 
In his capacity, however, as an agent, a Pakka Adatia would 
be liable for fraud, provided he buys or sells at a higher or 
lower rate than the current prices prevalent in the market. 
If the relationship were that of buyer and seller, there would 
be no question of fraud at all. The Pakka Adatia would 
perfectly be entitled to buy from the constituent or sell to 
him any commodity in which the constituent desires to deal 
1. (1907) 9 Bom. L. K. 903, BIL 
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order, he wnukl be Jiable not only for the performance of 
the contract, as iielc! in Paniiahwarulas v. Raghbanlas^ 
by Shaclilai C. J and Walker J but he would also be liable 
in clania.tfcs to the constituent. No question of damages 
on this ground could arise as between a buyer and a seller. 
The passage from the judgment of Batty J in Kcdarmal v. 
SuviijmtiP also points to this conclusion though it does not 
sufficiently iiring it out. 

9. A constituent is entitled as a matter of right to file 
against his Pakka Adatia a suit for account of the agency 
transactions. Ordinarily a suit for account does not lie 
between a seller and a buyer or vice versa. 

Reasons 8 and 9 were suggested by Mr. Karsondas J. 
Gandhi solicitor and it is respectfully submitted that the 
same are c< »rrect. 

riiiis the relationship between the Pakka Adatia and his 
constituent is not a pure and simple relationship of agency or 
sale. It is a mixture, if one may use that expression, of the 
two and as Sir Lawrence Jenkins pointed out in Bhagwandas 
V. Kaujv' it is not possible to bring it within one of the two 
categories ot either sale or agency. In other words, he is a 
hybrid creature, occupying an intermediate position between 
a commission and a dd credere agent, in certain respects 
something more than both, a legal anomaly, his position in 
law being extremely difficult to define with precision. 

This discussion on the relationship of the constituent 
and the Pakka Adatia may be closed with one more respect- 
ful submission that the view taken by the late Sir Lawrence 
Jenkins in Bhagwandas v. Kaiiji^ a view followed by 
Blackwell J in Ramgopal v. Ramsarup*, to the effect, that it 
is that of principal and agent iipto a certain point, that 
is “upto the point of ascertaining the price at which the 
order was to be completed ” is not quite accurate, for the 
reason that the Pakka Adatia is entitled to ask for margin 

1. (1931) 32 Punj. L. K. 380. 205. 

2. (1907) 9 Bom. h. H. 903, 911. 4. Suit No. 864 of 1932 unreported 

3. (1905) 7 Bom. L. K. 611=30 Bom. judgment dated 23-1-1933. 
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CHAPTER IV, 

TIIK PAKF%A ADATIA AND HIS RIGHT TO f'ALl, FOR xMAROIN. 

'I'HK iiiicslion wlieihsr the Paklca Aclatia is entitled as a 
matter of ri.ifht, to call for margin if the rise or fall in the 
market justiiies a demand for margin came up for decision 
lirst before Afadgavkar J. in DersJii Htnpal w Bhikamchand 
Ramchaud.'^ The facts of the case were very simple. The 
plaintill acting as Pakka .Adatia for the defendant and trading 
at Jhansi in the I'nited Provinces, entered into a forwai'd 
transaction for the purchase of J 00 bales of Broach cotton 
for April-Afav delivery at Ks. 533/- per candy. The rates 
began to go down and on November 14, 1921, the plaintiff 
wired through his solicitors to the defendant asking for 
margin and on the detendant’s failure to pxiv margin, 
the plaintill closed the transaction which resulted in a loss 
tor which the plaintiff sued. The learned Judge Madgavkar 
J held on the facts of the case that the plaintiff \ras not 
entitled to close the transaction by reason of the defendant’s 
failure to pay inrtrgin as demanded. On appeaP it was held 
h}’ Marten C. j. and Mlackwel! ]. that according to the 
custom prevailing in Bombay, the Pakka Adatia is entitled to 
call for margin if the rise or fall in the market justifies a 
demand for the margin, but the onus lies on the Pakka 
Adatia to establish that circumstances have arisen which 
justified the exercise of his powers. Delivering the judg- 
ment of the Court Marten C. J. in this connection said ; 
“The main point in this case is whether the plaintiff’s 
firm of Khemchand Keshavlal were entitled, in the events 
which happened to call for margin from their constituents 
the first defendants and to close the conti'act in default of 
that margin being provided. The learned Judge found that 
the plaintiffs firm acted as Pakka Adatias in this transaction, 
and we see no reason to disturb his finding on that point. 
That being so, it is admitted that, in accordance with the 

1. Suit No. 5785 of 1922 O. C. J. 2. (1926) 29 Bom. L. B. 147. 148, 149. 
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calling for margin, it is still incumbent on him to show that 
circiiiTisiances exist for the reasonable exercise of that dis- 
cretion. 

However that mny he there is no doubt that the custom 
is very well-known and now established by later decisions 
which will lu‘ preseiitiy referred to and which leave no room 
for doubt whatever on the point. 

The next case in which it was held that a Pakka Adatia 
is entitled to demand margin from his constituent is the case 
of Sahirbhdi H iikaiULhand v. Ramniklal KeshavlaR decided 
by Rangnekar ] in which the learned Judge held that a 
Pakka Adatia was entitled to demand margin money from his 
constituent before he enters into any transaction, whether 
an independent transaction or a transaction by way of a 
covering transaction and the same view was taken by the 
High Court of Allahabad^ where it was held by the learned 
Judges that according to the mercantile usage prevalent in 
Ghaziahad a Ikikka Adatia was entitled to call for margin 
money, if the rise or fall in the market justifies such a demand, 
and, in the event of the demand not being met, he is entitled 
to close tlie contract and to sue his constituent for recovery of 
the loss suffered by them by reason of such default. The 
learned Judges observed at p, 478 of the report : ^Hf the 
learned Judge intended to lay down that a custom that entitles 
a Pakka Adatia commission agent — who qua the persons 
entering into contracts through him for the purchase and 
sale of grain or other commodity is himself in the position 
of a principal — to protect himself from loss by closing the 
transaction after giving to the seller or buyer reasonable notice 
of his intention to do so, is immoral and unreasonable, we, 
with great respect, are unable to agree with that decision. 

We are unable to discover any justification for the view 
that in the case of transactions entered into on the Pakki 
Adat system a custom or usage that entitles the commission 
agent to protect himself from loss in the event of the failure 

1, (1931) 34 Bom. L. R, 709. Battumal A, L R. (1935) All. 

2. Meghraj Boormal v, Anupsingh 1004 = (1936) All. L. J. 475, 
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c:haptp:r 

PAKKA Ai»ATlA-X<i PKOFITS-WHErHER LIABLE. 

Ix n Alhihahacl case, vh. Cluiiiipa Ram v, Tnhhi Rum JailaR 
bolh the plaintiftV and dcfciKlanls were Pakka Adatias carrying 
on business at Sliaii janpur and Cawnpur respectively and" the 
plaintiffs employed the defendants as their Pakka Adatias 
to purchase ca.Train hags of cotton seed for them. The 
delendains made the purchase and under orders from the 
plaintitls s(jld Uic goods to certain parties. The plaintiffs 
brought tins Miit for prolits alleged to have accrued due to 
them and for interest thereon. It was found as a fact that 
no prolits accrued in this transaction because no goods 
passed througii the hands of the defendants to the customers. 
It was also found that no nione3'S passed into the hands of the 
defendants from tlie plaintiff:^ for which the defendants were 
accountable. It was held dismissing the plaintiffs' suit that 
the defendants were not liable on the ground that the liability 
of tile Pakka .Adatia does not go to the extent of making him 
responsible to the principal where there can be no profit by 
reason of any stringency in the market. 
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CHAPTER VII. 

TF.UM IN A ('(IXTUACT BETWEEN CONSTITUENT AND 
PARK A A tEATlA— DECISION OP DISPUTES IN 
I’AIITICULAE COURTS-JURISDiCTION. 

The queslion whether ;i term in a contract between a Pakka 
.Aclatia and his constituent giving jurisdiction only to a particu- 
lar court in case of any disputes arising between them came 
up lor decision in the case of TiUikmm Chaitdhiiri v. Kodumal 
Jethaiuiud'^ where the plaintiff Pakka Adatia was carrying 
on business in Bombay and the defendant constituent was 
carrying on business at Ludhiana. The plaintiffs had their 
agent at Ludhiana. The defendant placed orders with the 
plaintiff at Bombay through the plaintiff’s agent at Ludhiana 
for the sale and purchase of several comnlodities. Each 
of the contracts was in writing and contained a clause to 
the effect “ that no suits in regard to any matter arising out of 
this transaction shall be instituted in any Court save the High 
Court of judicature at Bombay or the Court of Small Causes 
at Bombay.” On May 13, 1925, the defendant filed a suit 
against the plaintiffs in the Ludhiana Court for an account 
of the dealings between the parties. On May 20, 1925, the 
plaintiff filed a suit against the defendant in the High Court 
of Bombay for the same relief. The defendant then took out 
a notice of motion for an order for stay of the Bombay suit 
until the disposal of the Ludhiana suit. The motion was 
heard by Rangnekar ] and his lordship held that the clause 
in the contracts about the courts in which suits should be 
filed was not relevant to the motion. The Court of Appeal 
consisting of Marten C. j . and Blackwell J decided that the 
term in the said contiwct was a binding contract between the 
constituent and the Pakka Adatia because the intention and 
object of the insertion of that clause was to save the Pakka 
Adatia the necessity of being obliged to go to some up- 
country court with all his books of account and that Sec. 10 
1. (1928) 30 Bom. U E. 546. 
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The decision al Tilakmm Chaudhuri v. Kodumal Jeiha- 
utuuV referred to in tins chapter was followed by Addison | 
of tlic Lalicjre Court in the case of Koditmal Jcthmimul 
V. Tihikrdiid^ which was a suit between the same parties 
pending in tfie Ludhiana Court The learned judge 
ordered the suit tiled by the plaintiff in the Ludhiana Court 
to be stayed pending the decision of the suit at Bombay^ 
holding that the suit could not only be stayed under the 
provisions of S. 10 oi the Civil Procedure Code, but also 
under the inlicrenl powers of the High Court and under the 
powers oi general supervision and superintendence vested in 
it ; the learned judge also held that a suit in a particular 
court could be stayed pending the decision of another suit 
in a diitereni court, for to allow the former suit to proceed 
in the lace of an injunction issued by the latter court for 
staying the proceedings of the former, pending the decision 
of tlie latter, would amount to an abuse of the court as the 
injunction issued by the latter would be rendered ineffective. 

Tlie principle laid down by the Court of Appeal in 
Tilakram s case was extended in a recent Bombay case, viz., 
BdUicosahai Snmjinal & Co, v. Shamdas Gopichand & anrJ^ 
where a notice of tnotioo was taken out by the plaintiffs to 
restrain the defendants pending the hearing and final 
disposal of the Bombay suit from proceeding with the suit 
tiled by the second defendant against the plaintiffs and the 
first defendants in the Sub-Judge's Court at Dera Ismail 
Khan in Sindh. In this suit the plaintiffs acted in Bombay 
as the Pakka Adatias of the first defendants who resided at 
Dera Ismail Khan and they filed this suit claiming from the 
first defendants a sum of Rs. 4,463 as being due in respect of 
dealings between the parties. Before the dealings com- 
menced the plaintiffs had sent to the first defendants the 
terms on which the business was to be done and one of 
those terms provided that if there was any dispute between 
the parties, it should be decided only by the Small Causes 

1. (1928) 30 Boro. L. R- 546. 3. Suit No. 655 of 1937 judgment of 

2. A. I. R. (1929) Lab. 12. Engineer J. dated 24th May J 937. 
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the contract limiting the jurisdiction to the Bombay Courts 
to a distance i>f 1,500 miles to dispute the claim of the 
second defendant at Dera Ismail Khan. It will be seen 
that this was the very ground given by the Court of Appeal 
in Tilakrani s case.^ ft is also to be noted that in Tilakram's 
casc"^ as well as in this case, the Bombay Court had jurisdic- 
tion to try the suit. Attempts were made as usual in both 
the cases to steal a march over the Pakka Adatia by filing 
suits in the Ludhiana and Dera Ismail Khan Courts by 
the defendants with a view to liarass the plaintiffs in direct 
breach of the agreements and the defendants were rightly 
restrained in both llie cases from proceeding with the suits 
filed by them in up-country courts, viz., the Courts of 
Ludhiana and Dera Ismail Khan. The point to be noted is 
that in both these cases the Bombay Court had jurisdiction 
to try the. suits also. The decision in Tilakram^s case^ was 
also cited with approval in another Bombay case, viz., Mari- 
fhna Italiaua Steamship Co» v. Burjor FramrozeJ^ Their 
Lordships pointed out in their judgment that this clause had 
now become by no means an uncommon one in transactions 
between commission agents and their constituents but added 
that eacli case must be determined by the wording of the 
particular clause in the contract. It would thus appear that 
so far as the Bombay High Court is concerned it would 
certainly enforce terms in contracts like those found in the 
cases of Tilakrani v. Koduutal Jethanand^ and Baldeosahaiv, 
Slmnidas.^ It appears, however, that the law on the subject 
is not quite free from doubt especially having regard to a 
decision of the Privy Council and to certain other decisions of 
the High Court of Lahore and the Court of the Judicial Com- 
missioner of Nagpur where such questions have cropped up. 

The first case on the question under discussion is the case 
of Kidrl Prasad Chedi Lai v. K, i?. Khosala^, In this case it 
was contended that by reason of a certain clause in the agree- 
ment between the plaintiff ( a barrister) and the defendants, 

1. (1928) 30 Bom. L. R. 546. Engineer J dated 2i%h. May 

2. (i929}54Bora.27S = 32Bora,L.R.43. 1937. 

3. Suit No. 655 of 1937 judgment of 4. A* I. R. (1923) Lah. 425 (2), 
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referred id iji till.' c.is,' Ix-l'ore Jailal J whose decision was 
given in May 

'filakrani's case’ was also referred to by Currie J in a 
recenl F/ihoiv ca-e. viz., Miikaiid ilnl Munsliihil v. Xt/r Elahi 
Abdul Air, but tlie decision of the Court that it had jurisdic- 
tion in try the suit was based upon the fact that a part of 
the cause of action had arisen at Delhi by reason of the fact 
that goods wei-e made over to the Railway Company at Delhi 
fur consignment. Xo decision was given by the Court on 
the question of the condition in the agreement between the 
parties hnind in the order form to the effect that all claims 
were to be decided at Delhi, It would seem as if the court 
approved of the dictum of the Court of Appeal in Jugan 
Xalh Aiiiar Xatli v. Biirmah Oil Co. Lid.^ The learned Judge, 
however, distinguished the case of Jeranchod v. The Dakore 
Tanple Coiinitilk’X before the Privy Council on the ground 
that it was a case in which the parties sought to have the 
matter decided by a court which had no jurisdiction. 

The last case on the subject is the case of The National 
Pdrolcnm Co. v. F. .X. where Tilakram’s case’ in 

the Bombay High Court was distinguished. The facts and 
the decision of the case are both interesting and important. 

In this case the defendant company employed the plaintiff ’ 
as their sub-agent for the sale of their oil at B. & T. The 
plaintiff accordingly made arrangements for the sale of oil 
at B and other places and incurred expenditure on that 
account. The defendant company^ however, withdrew some 
of the places including B & T from the scope of the agency 
with the result that the plaintiff was forced to give it up. 
He therefore tiled a suit in the court at B to recover damages 
and a part of the security deposited by him with the 
defendant company. One of terms of the agency agreement 
was as follows-: — ‘It is hereby declared that this contract’ 
has been made at Bombay and all accounts are to be 

4. A. I. E. (1925) P. C. 155 = 27 Bom, 

L. E. 872. 

5. A. I. B. (193SJ Nag. 48. 


1. (1928) 30 Bom. L. R. 5*6. 

2. A. I. li. (19.34) Lah. 44. 

3. A. I. K. (1929) Lah. 605. 
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between the constituent and the Pakka Adatia is also that of 
agency as shown iiv Chapter III. 

It is siibinitted, however, that the Bombay decisions are 
right and the Lahore and Nagpur decisions, are wrong. 
Constituents of commission agents or Pakka Adatias generally 
reside :'or carry on business up-country. They take away the 
profits as soon as they accrue. The losses they generally do 
not, pay, but the coniiiiission agent or Pakka Adatia, who is 
well known in the Bombay market has to pay the losses 
incurred by tlie constituents in the Bombay market whether 
the constituents pay the same or not. When the commission 
agent or Pakka Adatia seeks to recover the losses from his 
constituent, he generalK" forestalls him by immediately filing 
a suit at the place at which he resides or carries on business 
prior to any suit the commission agent or Pakka Adatia may 
file against him in Bombay, so as to delay pa5inent of the 
Pakka Adatia's claim and harass him as much and as long 
as possible. The devices by which they manage to do this 
are innumerable. In the latest Bombay case before Engineer 
J the constituent had hit upon a new device by assigning 
over his right to rendition of accounts etc., to a third party 
who filed the suit against the Pakka Adatia the very ne.vt day 
after the assignment. Under the circumstances a term in 
the contract restricting the rights of the parties to file suits 
in a particular court only viz., generally the court at the 
place at which the commission agent or Pakka Adatia resides 
or carries on business is now-a-days generally inserted and 
the object of the insertion is clear viz., to avoid being 
dragged to places hundreds and thousands of miles away 
fx’om the place at which the commission agent or Pakka 
Adatia resides or carries on business with all his books 
of account and other documents and papers with all 
consequent inconvenience, trouble, worry and expense to 
fight out the suit filed by the constituent against him. The 
situation can more easily be imagined than described. It is 
the general experience of the commission agent or Pakka 
Adatia. The general principle that parties by acquiescence 
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CHAPTER VIIL 

THE PLAC'E OP PAYMEN-T^ 

SYSTEM— JURISDICTION. 

One of the important questions that arises in the Pakki 
Adat system of transactions is the question as to the place 
of payment so as to decide the question of the jurisdiction 
of the court in a suit by the constituent against the Pakka 
Adatia or vice versa. The earliest case on the question 
under consideration is the case of Moiilal Pratahchand v. 
Surajmal JoharniaP decided by Tyabji J. In this case the 
plaintiff was a commission agent and merchant carrying on 
business in Bombay and the defendant was a commission 
agent and merchant carrying on business at Phulgaon in 
the Birda Zilla. in 1903-4 certain instructions were given 
by the plaintiff to the defendant at Phulgaon to enter into 
certain transactions on behalf of the plaintiff, and the 
defendant entered into certain transactions as commission 
agent on behalf of the plaintiff on the footing of Pakki Adat 
which the learned Judge characterised in his judgment, as a 
sort of del credere agency. Accounts were sent and advices 
were transmitted from Phulgaon to the plaintiff in Bombay 
and from Bombay by the plaintiff to the defendant at 
Phulgaon. The plaintiff brought a suit in the High Court 
at Bombay to recover the amount due from the defendants 
at the foot of the accounts between himself as principal and 
the defendants as commission agents at Phulgaon and applied 
for leave under cl. 12 of the Letters Patent. The defendants 
pleaded want of juiisdiction. It was held by Tyabji ] that 
the Court had jurisdiction to try the suit as (1) instructions 
were sent to the defendants from Bombay, (2) accounts were 
rendered to the plaintiff w^^ho Mras at Bombay and (3) the 
demand was made from Bombay to the defendants at 
1. (1904) 6 Bom. L. R. 1038=30 Bom. 167. 
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1 JiuJgaon and hence the payment of the money was clearly 
to be m Bombay. The learned judge relied on the maxim 
hat vvheie no specific contract exists as to the place where 
the P'tyment of the debt is to be made, it is clear that it is the 

is” Ld ^ the payment where the creditor 

^ d on the facts of the case and on the correspondence 
before him, he came to the conclusion that it was agreed 

SS il to the 

plaintiftm Bombay, with leave granted under cl. 12 of the 
Lettem Patent, t e Bombay High Court had jurisdiction. 
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1. (1907) 9 Bow. L. R. , ,19051 7 » , 

1 . B905) 7 Bom. L. R. 611 = 30 Bom. 205. 
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was pleaded by the plaintiff who was the defendant's 
constituent as aforesaid, that according to the custom 
prevailing in the Pakki Adat system of transactions, the 
place of payment was the place where the constituent resides 
or any other place to which the constituent may direct the 
Pakka Adatia to make the payment by remittance or 
otherwise. Batty J who tried the issue held that a Pakka 
Adatia has to do a certain set of services for his constituent 
which can be performed consistently with the terms 
of his undertaking at his own place of business and in 
the absence of express or implied promise for performance 
elsewhere the undertaking gave rise to no cause of action in 
any other locality, but in the court within whose jurisdiction 
the Pakka Adatia resides. In other words, the learned Judge 
held that the custom was not proved and that the constituent 
was to be paid the moneys due to him by the Pakka Adatia 
at the place where he desired and that as the plaintiff had 
not given any directions on that point, no part of -the cause 
of action arose within the jurisdiction of the Bombay High 
Court and that therefore the suit did not lie. The effect of 
the evidence of the witnesses both of the plaintiff and the 
defendant was summarised by Batty ] at p. 909 of the 
report as follows : — ^'The result of the evidence seems to be 
(1) that, as the plaintiff admits, no place of payment was 
fixed by the terms of the contract ; (2) that the place of pay- 
ment was fixed by custom ; (3) that while plaintiff asserts 
that according to custom the constituent's place of business 
was the place of payment, most of his own witnesses admit that 
where correspondence is silent on the point, payment must 
be made either where the constituent is or at any other place 
to which he may direct remittance to be sent and that this 
is not a matter of courtesy or favour but a rule of business ; 
(4) that the constituent always has to bear the loss or to take 
the benefit of exchange ; (5) That the adatia's liability for 
interest ceases with the despatch of the hundi." The learned 
j udge held that the cause of action was not one arising under 
the contract within the jurisdiction of the High Court of 
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Bombay and ordered that the plaint be returned for presenta- 
tion in a court having jurisdiction. Against this decision of 
Batty J the plaintiff appealed.’- It was held by the court 
consisting of Chandavarkar and Batchelor JJ that in the case 
of Pakki Adat agency primarily the place of payment was 
he place where the constituent resides but payment should 

be made in any other place if the constituent has chosen to 
ve directions to that effect and that the High Court had 
jurisdiction to try the suit. The learned judge Chandavarkar 
J characterised the reading of the evidence of the plaiiitiff^s 
witnesses by Mr. Justice Batty as being not an accurate 
description of what they had said and came to the conclusion 
that the custom set up by the plaintiff was proved The 
earned judge also held that the effect of the evidence was 
opiovethat a Pakka Adatia's liability ceases when hard 
cash comes into the hands of his constituent and not when 
he Miiiply remits the moneys by hundi or cash and in this 
decision Batchelor J concurred. 

f is the case of Tika Ram v. 

Daulat Ram decided by Walsh A. C. J and Neave J in the 
High Court of Allahabad. In this case the plaintiff who 

r aUtfd t 

ashis Pakl-a Ad 1 r “ Bombay 

as his Pakka Adatia for sale of his goods at Bombay. The 

contract of apncy entered into by correspondence and ■ 

)c defendant apeed to act as the plaintiff’s agent by a letter 
lom Bombay. In the course of the dealings between 
TinM It ^ defendant to the 

untiff at Budaun by postal money orders and hundis and 
sent to him by post. The plaintiff filed 

/■D 11 aO from the defendant commission acrent 

( Pakka Adatia ) on account of profits on sales alle-ed to be 

mpropply retained by the defendant. The defendant 
pleaded want of jurisdiction. eietendant 
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The main question before the court was whether the 
cause of aGtioii or any part of it had arisen within the juris- 
diction of the court at Budaun. It was not proved that any 
contract had taken place within the jurisdiction of the court 
at Budaun and the learned Judge at Budaun found against 
the express agreement set up by the plaintiff and also against 
the alleged trade custom that the payment was to be made at 
the plaintiff's own place of residence or business and not to 
pay at the adatia's place of business and also to settle account 
there. The learned sub-ordinate judge held that he had no 
jurisdiction to try the suit and dismissed the same. The 
plaintiff appealed. 

It was contended for the appellant that the sub-ordinate 
judge had jurisdiction to try the suit on three grounds, viz.: 

(1) That the agent was bound to render accounts and 
pay moneys due thereon at the principal's place of business. 
(2) That inasmuch as a proposal on the part of the plaintiff 
to appoint the defendant as his agent was sent to the 
defendant from Bilsi, where the plaintiff resided, part of the 
cause of action arose within the jurisdiction of the sub- 
ordinate judge's court, for if a contract is entered into by 
correspondence, then the cause of action must be deemed to 
arise at both places, viz. the place where the offer is made 
and the place from where the acceptance is sent, (3) On 
the finding of the louder court, that during the course of 
dealings between the parties, accounts were sent by the 
defendant to the plaintiff at Bilsi and money was also from 
time to time remitted by money orders and hundis at Bilsi, 
it should have been held according to the trade custom 
prevailing according to Pakki Adat system in Bombay, that 
the plaintiff was entitled to sue the defendant at his place of 
business. 

It was held that unless the contract clearly indicates 
the contrary, an agent of this kind who becomes a factor 
entrusted with goods of his principal with wide powers 
has, no doubt, under the appropriate section of the Contract 
Act, eventually to account to his principal, but the accounting 
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must necessarily be done at the place where all the business 
IS transacted. The learned judges distinguished the case of 
Molilal V. StiraJmaP decided by Tyabji J on the ground that 
the mere fact that instructions were sent by the plaintiff, the 
principal, in Bombay from Bombay was not sufficient to give 
juiisdiction in Bombay, as such a ground would be fatal to 
every defence of this kind relating to jurisdiction and that it 
had no justification in law and held that the suit did not lie 
in the couit of the Sub-ordinate Judge of Budaun. It may 
be pointed out that this case was a case under Sec. 20 of the 
C. P. C. and not under Cl. 12 of the Letters Patent governinc/ 
the Bombay High Court as to jurisdiction. 

The case of Kedarnial v. SiirajmaP was recently 
distinguished and Tika Rani v. Daiilat RanP followed bv a 
Divisional Bench consisting of Patkar and Baker JJ in the 
case of Nandlal Pannalal Marwadi v. Kisanlal Chaturbhuj^ 
where the facts were as follows The plaintiff was a merchant 
residing at Bhusaval and he sent bales of cotton for sale to 
the defendant who was a Pakka Adatia in Bombay on 
commission. There was no evidence as to the place where 
agency was made ; and it was not shown 
that the payment was to be made to the plaintiff at Bhusaval. 
t was not clear as to where the moneys were to be paid, 
though there was no doubt that the contract was to be 
performed or the performance thereof was to be completed 
m Bombay and it was therefore clear that the plaintiff could 
not establish that the moneys were payable at Bhusaval. 
Ihe plaintiff sued the defendant in the Bhusaval court to 
recover Rs. 2000/- from the defendant and for takiim 
accounts. The defendant pleaded that the Bhusaval court 
had no jurisdiction to try the suit as the cause of action 
ta arjscn Bombay anti as he teas residing i„ Bombay. 
Ihe Bhnsaval Court held that it had no jurisdiction to 

1. (1904) 6 Bom. L. li. 1038 = 30 

Kom. 167. 

2. (1909) 10 Bom. L. R. 1230=33 

Bom. 364. 


3. (1924) 46 AIL 465 
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entertain the suit and ordered the plaint to be returned to 
the plaintiif to be presented to the proper court. On appeal, 
the order was upheld by the District Judge. The plaintiff 
then filed an application in revision to the High Court. 

It was held, upholding the order of the lower courts 
that neither the whole nor part of the cause of action arose 
within the jurisdiction of the Bhusaval court and that 
therefore that court had no jurisdiction to try the suit. The 
court approved of the description of the Pakka Adatia given 
by the High Court of Allahabad in Tika Ram v. Daulat Ram?- 
It must be pointed out, however, that though the defendant 
was carrying on business as a Pakka Adatia in Bombay, 
transactions between the parties in the suit seem to be on 
the footing of ordinary commission agency and not on the 
footing of the Pakki Adat system. 

Referring to the case of Kedarmal v. SurajwaR the Court 
observed at p. 1394 of the report : “ The principal point in 

determining the question of jurisdiction would be to 
ascertain the place where the contract of agency was entered 
into, or where the contract was to be performed, or where 
the money in performance of the contract was to be paid. 
Reference has been made to the decision in the case of 
Kedarmal v. Surajmal, but that was a case where the con- 
stituent resided in Bombay and the Pakka Adatia resided 
outside Bombay and the question turned upon the evidence 
of custom which showed that the money in performance of 
the contract of agency w^as to be paid to a constituent in 
Bombay. That case has no application to the present case 
where the constituent is not in Bombay but is outside 
Bombay. We, however, prefer to follow the view taken in 
Tlka Ram v. Daulat Ran? where it has been held that unless 
the contract clearly indicated the contrary, the accounting 
and the payment by an agent of this kind, namely, Pakka 
Adatia agent, must necessarily be done at the place where all 
the business is transacted.” Then after referring to some 
1. (1924) 46 All. 465=24 A. L. J. 591. Bom. 364. 
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In the latter case of Maiidlal Pannalal v. KlssenlaJ Chainr- 
bliuj\d neither custom nor agreement was pleaded and the 
court held that the accounting and payment by an agent of 
this kind/ viz. a Pakka Adatia in the absence of custom or 
agreement to the contrary would and should necessarily be 
done at the place wdiere the Pakka Adatia's business is 
transacted. ■ ■ . , . 

The above two cases were referred to with approval by 
Mr. Justice B, J, Wadia in a recent case^ in which as in the 
case^ before Patkar and Baker JJ just cited and discussed the 
plaintiff filed a suit for accounts against a commission agent 
not a Pakka Adatia and leave under cl. 12 of the Letters 
Patent was obtained by the plaintiff alleging that the defen- 
dants carried on business in Bombay and Calcutta and that 
a material part of the cause of action had arisen in Bombay 
which allegations the defendants denied and submitted that 
leave under cl. 12 was improperly obtained and should be 
revoked. The court held that no material part of the cause 
of action had arisen in Bombay and that the Bombay High 
Court had no jurisdiction to entertain the suit. The court 
following the decision of Tika Ram v. Daulat Ram^ and 
Nandlal v. KissenlaR also held that in the absence of a specific 
agreement between a principal and his agent — whether a 
Pakka Adatia or a commission agents — both the accounting 
and the payment by the agent must be made in the place 
where the business of the agency was transacted. 

The two decisions in Tika Ram v. Daulat Rani^ and 
Nandlal \\ KissenlaD were also followed by the Court of 
Appeal consisting of Beaumont C. J and Rangeekar ] in the 
recent case of Devidatt v. Shriram^ on appeal from Blackwell 
J. The plaintiffs in this case were a firm of brokers and 
Pakka Adatias carrying on business in Bombay. They wrote 
a letter to the defendants who did business in Gaziabad in 
Meerut District stating the terms on which the plaintiff were 

1. (1928) 30 Bom. L. R. 1391. Bom. L. R. 1364. 

2. Mahomed Haji Hamed v. Jute & 3. (1924) 46 AIL 465 = 24 A. L. J. 59L 

G-unny Brokers Ltd. (1930) 33 4. (1934) 34 Bom. L. R. 236. 
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following the decision of Tyabji ] in Mciilal v. Snrajmal^ 
held that a part of the cause of action in the suit arose at 
Gaziabad. His Lordship thought it unnecessary to consider 
the decision of the Allahabad High Court in Tika Ram v. 
Daulai which dissented from the view taken by Tjabji 

] in Motllal v. SnrajinaR^ As to the decision of Nandlal v, 
KissenlaP his Lordship said that it did not contain anything 
expressing dissent from the decision of TjTibji J on the facts 
of the case before him and that it was in reference to a case 
in which there wxis no evidence as to the place where the 
contract of agency was made. 

His Lordship's decision was, however, reversed by the 
Court of xA.ppeal which held that the letter written by the 
plaintiff was simply an intimation as to the terms on which 
he was prepared to do business and that no contract of any 
sort was made at Gaziabad and that the whole cause of 
action had arisen in Bombay and none the less so because 
in proving the terms of the contract it might be necessary 
to give evidence of some facts occurring outside Bombay. 
It was also held that the defendants did not bind themselves 
to give the plaintiff any business nor did the plaintiff bind 
himself to accept any business which was offered. The 
only contract in each case between the parties consisted of 
the instructions given by the defendants to the plaintiff in 
Bombay which the plaintiff accepted by carrying them out 
and the money sued for was the balance due on these 
various contracts, that the contracts were all made in 
Bombay, that they were to be carried out in Bombay and 
that all payments were to be made in Bombay. 

The law i^^lating to the custom as to the place of 
payment in the Pakki Adat system seems to be in a state of 
confusion. In Moiilal v. SurajmaR Tyabji J decided the 
case on the footing that where no specific contract exists 
as to the place where the payment of the debt is to be made, 

1, (1904) 30 Bom. 167 = 8 Bom. L. R. 
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Tikaram Chandhuri v. Kodmnal Jeihanand Wadhwa'^ that 
where there was a binding contract between the Pakka 
Adatia and his constituent that any suit in respect of the 
transactions between them should be brought either in the 
High Court or the Small Causes Court at Bombay, such a 
contract is binding on the parties and that the parties were 
in such a case not entitled to sue the other in any court other 
than the court agreed upon under the terms of the agreement. 

It would thus appear as if the custom as to the place 
of payment has really speaking gone by the board and the 
only courts which are entitled to entertain a suit relating to 
Pakki Adat transactions are : ( 1 ) the court within whose 
jurisdiction the Pakka Adatia carries on his business, that is 
to say where the business of the ( Pakki Adat ) agency 
is being transacted ; ( 2 ) the court to whom jurisdiction is 
given by virtue of the terms in the contract between the 
Pakka Adatia and his constituent. It would also appear that 
unless there is a contract to the contrary, the constituent 
would not be entitled to bring a suit at the place where he 
resides or at the place where he directs the Pakka Adatia to 
make payment by virtue of the custom set up and proved in 
Kadermal v. Snrajinal,^ He would be entitled to bring the 
suit only in the courts mentioned above. And there appears 
to be a substantial reason w^hy the courts should confine 
their jurisdiction in cases of this kind to the place where 
the business of the agency is transacted ; for otherwise the 
Pakka Adatia carrying on business at one place, say, 
Bombay, may be dragged to upcountry courts with all his 
books of accounts and other papers with all consequential 
inconvenience and loss to his business, in this connection 
the observations of Walsh C, J in Tika Ram v, Daulairani^ 
and of Martin C. J and Blackwell J in Tikaram Chaudhttri 
v. Kodtimal Jethanand^ are very instructive and pertinent. 
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CHAPTER IX. 

PAKKA ADATIA— LI JIITA TIOX. 

Ihe question of limitation in the Pakki Adat system of 
transactions came up for decision in a recent case ^ In this 
case the plaintiff who was a Pakka Adatia sued the defendant 
constituent in regard to contracts of cotton seeds cloth 

nteiest. The actual transactions between the narties w^^r. 
as follows; On Ancmct •70 1010 1 • paities weie 

bales nf nl.u , f ' purchased 11 

tales of cloth on defendant’s behalf for November 18 1918 

vajC J^^elore the due date, the pla.„,B eold biles at 

defendant’s instance on September 7 1918 ‘‘t 

6 on Senteinber 8 i oi e mu , remaining 

forl& 479mto^ cUm 

• la 0 onlj . The trial court held that the ohintiff’c 
allegations were Droved onri u* p«^ ntiffs 

amount claimed Thl SJ ^ "7 , for the 
been raised be^^ ^ 

contended that the claim wL thne'barredtv 
defendant’s admission. OnaoDea Te n- f- p f 
the claim as regards the transaction of five balel^Js 

1-, 1918 was not proved and dismissed the remainiS 
on the ground that ;t *• , ^ leinaining claim 

limitation ran from the 8th Septeinre^ms 

had not overlooked the fact that the soda for 

the vaida of Kartak sud 1 atoi 11 bales was of 

18,1918,butthat1tv:: ope';to^^^^^^ 

even before the due date as tl u 1 it up 

before the due date The Dlaint*V^' ^ ^ contract was fulfilled 
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argued by counsel on behalf of th! JJ- f* was 

applicable was either Article 65 ‘ article 

other hand it was argued for the r 
1 a, , , , ® respondent that the article 
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applicable was Article 83. Fawcett J thought that the 
article that directly applied to the claim was article 83. In 
his Lordship’s opinion the contracts were made through the 
plaintiff as Pakka Adatia on terms stated by Sir Lawrence 
Jenkins in Bhagtmndas v. KanjB approved by the same 
learned judge delivering the judgment of the Privy Council in 
Bhagioandas v. Bnrjorji^ where it was held that the contract 
was one of employment for reward and that in so far as the 
plaintiff made the contracts in suit in exercise of the authority 
conferred upon him and became liable for their performance, 
he also became entitled to be indemnified by his employer, 
against the consequences of the acts done by him, unless 
those acts were unlawful. His Lordship therefore held that 
in view of the relationship, the basis of the plaintiff’s claim in 
respect of the loss caused by these cross-contracts was the 
right to be indemnified and the suit was therefore one upon 
a contract to indemnity which did not fall either under art. 
81 or art. 82 and so came under art. 8.3, in other words 
when the plaintiff w-as actually damnified and that would 
occur when the plaintiff became out of pocket by payment 
of the loss incuiTed on account of the contracts and as it 
was not clear from the record as to when the pilaintiff had 
paid it, the learned Judge thought that the parties should be 
heard on the point and if necessary an issue should be framed 
and sent to the Low'er Court for determination. It might 
be noted that the impression of Fawcett J that the plaintiff 
was suing on an alleged indemnity or that he had paid 
anything out of pocket was wrong. Mirza J on the other 
hand was of the opinion that the cause of action arose on 
8th September when the transaction was settled and closed, 
so that the liability of the respondent in respect of the 
transaction was then ascertained and settled and the original 
transaction became merged in the subsequent transaction, 
and that therefore the amount found due became pa}'able 
immediately and the period of three years, according to 
1. (1905) 30 Bom. 205 = 7 Bom. L. H. 2. (1917) 42 Bom. 373 P. O.=20 Bom. 
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his Lordship would commence from 8th September 1918 
But his Lordship did not refer to any article of the Indian 
Limitation Act His Lordship referred to the decisions of 

to C. J in Chandulal v. Sidhruthrai- and 

o Bhagwandas v. irmyi- and held that the judmnent of 

ct had no application to the case. The reasons for his 
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n 1907 r it > i-.oiasnip m his mdmnent at 
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Adat'^ immediately, m my opinion, liable to the Pakka 
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article of the, Indian Limitation Act applies to tlie facts of 
the present case. According to the decision in Bhagwmidas 
V. BnrjorjB when a commission agent enters into a trans- 
action on behalf of his constituent he becomes entitled to be 
indemnified by his employer against the consequences of the 
acts done by him unless those acts are unlawful. To the 
same effect is the decision in the case of Tika Ram v. Daulat 
RamJ The commission agent has therefore a right to be 
indemnified in respect of the transactions entered into on 
behalf of his constituent. Under those circumstances, the 
learned Judge held that art. 83 of the Indian Limitation Act 
would apply under which article, time would begin to run 
when the plaintiff was actually damnified. After referring to 
the case of Cha7idu!al v. Sidhruthrai,^ the learned judge 
following the decision in Bhagwandas v. Kanji^ ohsened, 

“ it may be that when the commission agent allocates the 
cross-contracts to himself it might be said that he was 
damnified on the day when the cross-contracts were entered 
into. If on the other hand he enters into cross-contracts 
with others it cannot be said that the loss has necessarily 
occurred to the commission agent on the day on which such 
cross-contracts were entered." As there was no evidence to 
show when as a matter of fact the plaintiff commission agent 
was damnified, the learned Judge thought it desirable that 
they should send down an issue on the question " When was 
the plaintiff actually damnified ?" The judgment was delivered 
on 15th ^November 1929 and a year and half later that is 
on 12th March 1931 a finding was returned by the lower 
appellate court to the effect that the plaintiff had been actually 
damnified on 18th November 1918 that is the vaida day and 
the learned judges therefore held that the plaintiff's suit was 
in time as the suit was brought on l8th November 1921. 

It may be noted here that there was no record to show how 
1. (1917) 42 Bom . 373, .377 = 20 Bom. IPS. 



finding was arrived at, so that it is not known whether 
the Court considered that the plaintiff was damnified bv a 
payment of out-of-pocket made by him or nierelv by a 
balaime being struck in his favour on the vaida day. 

C/7 -A limitation was also considered in Ram- 

Z'L c l \ Choonilal^ by BlackwelU in 

the Lower Court xvhose decision xvas upheld on appear in 

Ra,„gcpal a, nniU, ^ bv Bv 

c. J and Rangnekar J. ‘ 

defendant who was a merchant in Delhi in resnect nf 

'Vf »f April-Mav i929 

1 ■ rl-' contracts entered into bv the 

plaintiffs on behalf of the defendant. Each of the first two 
contiacts was for the purchase of one hundreri h-df-- f 

in July 1928 and each of the other hvo eo^^^ 

S: 1 ““ ■” »"=> N'otmter l 9 ; 

center r rdeZd' n™rt°' 

barred by iimitaten L The ^nTrif 

contracts and cross-contnet- i - u ^ icspect of 

been balanced and acSjustel on the dffes 
contrarft; r ^ c i i ciaies or the cross- 

dates theVlainbaTorr sTd to h'^b’' ‘'T' 

no. the vaida date which 2^1"^ 

The plaintiffs gave credit to the defendants fm- ' + . 
whierL^'L^ffrfets Md 

1. Suit No. 864 of 1932 0. C. J. nn- t '^>-111113 

reported judgment dated 23rd 2. , ■1933)^3^3^5, 84. 
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constituent to a Pakka Adatia became payable on the date 
fixed by the East India Cotton Association for the ultimate 
settlement of claim after the due date had passed, but this 
attempt was subsequently abandoned. The plaintiffs main 
contention that the due date for payment was the 25th May 
1929, the date of the vaida for which the contracts in suit 
were made as a legal incident of these contracts was not 
disputed by the defendant and was upheld by the learned 
Judge overruling the defendant's contention that the moneys 
became due and payable at the dates of the cross-contracts 
and holding that the cause of action arose on May 25, 1929, 
the due date under the contracts and passed a decree against 
the defendant with costs. 

The defendant appealed and the decision of Blackwell J 
was upheld by the Appeal Court consisting of Beaumont C. J 
and Rangnekar ]. The learned Chief Justice delivering the 
judgment of the Court observed at p. 86 of the report : 

where you have two contracts one for sale and the other 
for purchase, of the same amount of the same class of goods, 
e,g.f one hundred bales of cotton for settlement on the same 
day, the obvious intention of the parties is, I think, that the 
contracts should not be carried out according to their terms 
but should be treated as balancing each other. I think that 
in such a case, generally speaking, the parties intend that the 
contracts shall be cancelled, and that in lieu of the existing 
contracts, there shall be a fresh contract under which one 
party has to pay and the other to receive on the due date 
the difference, and that neither party is to insist on the 
original contracts being carried out according to their terms. 
In my view the Court may readily infer such a fresh contract, 
either from the terms of the instructions for the second 
contract in referring to an intention to close the first contract, 
or from the manner in which the contracts have been dealt 
with in the books, 6\g., by treating the first two contracts 
as cancelled, and replaced by a liability to pay or a right 
to receive the difference, or by other sufficient evidence. 
But in my opinion, the liability to pay or receive the 
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difference on the contracts would only arise, in the absence 
0 agreement to the contrary, on the clav fixed for the 
performance of the original contracts. Now'in the present 
case we have got the plaintiffs evidence as to what was 
mtended when the contracts for sale were entered into. It 
IS quite clear that the intention of the parties was that the 
contracts for purchase should be treated as cancelled bv the 

HrS th' TP ""y liability under those 

contracts the defendant was to pay and the plaintiff to receive 

tte difference. But, I think, that it is also clear from the 
tt dnt Ti'"? f ' that difference was not to be paid until 
In f contracts viz.. May 25, 19^9 

I the witness box the plaintife stated thlt on and 
afte November 2, 1928, which was the date of the last o^ 
the four contracts, the only right wdiich the plaintiff Ld 

l^amst he defendant was to recover the difference betw^^^ 
Lv P”- -d expenses, andllt 

consistent i^ffh th!; a 

deducted i„t™, hTf ‘he balance due and 

before the due “ ‘be money ,ras paid 

the Pakka Adatia and his r,. between 

that of vendor his constituent was not taken to he 

agent. The case just mentioned had s P'™cipal and 

It is evident from the renoi-t th r tu ^ '’equei ed history, 
jodges who iwere conce^ft '"LTS 

^gumentaandVdgS^tLrC'"?”" “ ““ 

before the court waa, whether the suit was wSta, M.“fa.“d 

33 Bow, L, R, 2200 , 
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whether limitation should have been counted from the date 
wntn the contiact was closed and settled or from the due 
date ot the contracts and the obvious answer to the question 
was, that it was the due date from which the period of 
iimtation should have been reckoned and the question 
whether the suit came within the several articles of the 
Limitation Act mentioned above was really beside the point 
It IS common knowledge that when contracts are entered 
into in any commodity for any particular vaida, it is only 
on the date of settlement that payments are being given 
or taken from one side to the other, and not when the 
contracts are settled and closed, because, before the vaida 
date arrives, numerous transactions of sale and purchase 
may take place which may be again closed and settled before 
the due date and payments may have to be made by one 
pai ty to the other, but it is only on the due date of the vaida 
that the payments are actually made. One important fact 
uc goes to show that these payments are made on the 
vaida day is, that interest is debited or credited to the 
constituent as and when there is a credit or debit in his 
account for the number of days beginning from the date of 
tie closiiig of the transaction to the last due date of the 
vaida If the constituent desires to receive or make payment 
as the case may be before the due date of the vaida This 
was one of the contentions raised in the later case of Ramsaru^ 
La/deodas v. Ramgopal Choonilal before Blackwell who 
upheld the said contention and whose decision was con- 
firmed by the Court of Appeal.^ 


1. Suit No. 864 of 1932 O. C. J. un- January 1933. 

reported judgment dated 23rd 2. (1933) 36 Bom. L. R. 84. 
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CHAPTER X. 


PAKKA ADATIxA AXD WAGERI^^a. 

The question of the relationship between the constituent and 
iis Pakka Adatia has been discussed in Chapter III which 
as pointed out before, has a very important and vital bearing 
on the question of ivager in the system of transactions iinder 
discussion and shall be dealt with now. 

In order to prove wager, whether in this svstem of 
lansactions oi otherwise, it is necessary to prove that the 
common intention of the contracting parties was under no 
circumstances to give or take delivery of the goods contracted 
_ I, but only to pay or receive differences. This common 
intention to wager may or can be made out either from an 
agieement express or implied or from the surrounding 
circumstances. The onus of proving that the transactiont 
fh , however, lies heavily on the party setting up 

he defence m this system or otherwise as has now been held 
in numerous cases old and recent. 

depeJd^ this system 

depends to a considerable extent on the decision of the 

SkkrAl t between the constituent and his 

Pakka Adatia ; if it ,s taken to be that of principal and agent, 

n ot wpr can arise and to vitiate the transactions 

' ■ t86a. If the relationship is taken to be that 

buyer and seller, it is otherwise, as in this case the transac- 
ons between the Pakka Adatia and the constituent mav be 
by ^y of vvager like any other transactions betweeTh™ 

re.hr ^he existence of the Pakki Adat 
relationship would not of itself necessarily negative the 

the 


fakka adatia and wagering. 




djrof iTrf- 

as the covering transactions are reaUnd 

tions with his own e-r. +•* ^.enmne, his transac- 

^gering »'=>» S™“i"e and not 

.he 

the varions contentions raised mere'irto miVu' Tf ”' 
proved either in the T n« n P sought to be 

as is quite clei wT 

Jenkins at p of the re ^ P^'^'^ence 

wrong to iiSeiet the e. r Again it is 

or sell and the Pak^AdT 
an acceptancroft\r 

original way of interpretincr /. ! ' ^ be an 

constituent and the PakH^^AW between the 

have been adopted to aov of S to 

decisions of Madeocl C f , i u ‘"‘=P*ding the 

decisions of his om foe' 
betv^n the two is that of ^^rdth!? 

Adatia is^^a ^StterS^f^l business of the Pakka 

having nofoing^eutr fo rf 

the Pakka Adatia carried o 7- 

with an amateur or MntJ ” business whether he dealt 
defence of t^ger to be 1"" ^^e 

whom he sought to make liable'^ ^gainst him by the party 
sought to prove thaT^e "f b® 

about contrLts betwee ^ an agent who brought 

trouble has aSnbecr:^^^^^^^^^ Sie 

exercised to the limit to me + ^ lawyer has been 

the limit to meet the defence of wager and that the 

I. (1905) 7 Bom. L. R. 611=30 Bom. 205. 
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trouble could h^ve been i-f n i- 

incidents had been brushed aside and 
that the whole business was a matter of. "declared 

chase.’' It is submitted that the business 
not merely a matter of contrac H./ 

« of carrying it on were sanclioned by 
tiadC; a custom which was broucrhf tnf/ ^ ■ 
exigencies of commerce and commemiii rn 
already been pointed out hr 

true that the relationship between the PahVa Ad^"'’ 
constituent is, for all practicnl n - , " Ad^tia axid 

whom the Pakka Adatia contracts that h ^ 
never comes into contact with an/’ ^ constituent 

Ada,, a and ,h„ hi" Z cZiTjT’^ 
transactions which the Pakka Adatia 
third parties, but it is wrong to tfer^thl? be 
reasons just stated, there is no relati/n!!-* ^ 
the business because the Pakka ° 

throughout the transactions and a^ a ""r”' “ 

before the relationship betweenl^her 

solely avithin the cat gory ^-ught 

why the defence of ava^er alt T T ^'eason 

of the 00 ™,,“*“:* f:: "Tf “''-P* on .he par. 
transactions avhich he entered i t m respect of the 

and .his he enahwt fo becan«7e 

the part of the learned iiidrr + ' ' c^c aaas a failure on 

nature and chanfcerlfa •'‘"O Pn°Par 

difficulty merely by trying t/ " 

tfat the ..anaacSr!7SeeLlh °''^r‘'’' 

Adatia fell within the caterorv ’>'= Pal^a 

and seller and shut out Ihe evidenT JTheT'"" 

»l..ch the Pakka Adatia in pu«nan« of it t 

«‘-ed r XtSlaZt 
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Bombay. In other words, the courts have looked at these 
transactions from the point of view of one kind of relation- 
ship only neglecting the other ; and this is the root cause of 
the trouble. The difficulty and the trouble would and could 
be avoided and that too to a very large extent, if not com- 
pletely, if the transactions between the Pakka Adatia and the 
Bombay merchant were also taken into account on the 
question of wager, for those transactions would certainly 
throw a flood of light at least on the intention of the Pakka 
Adatia with regard to the transactions he enters into on his 
constituent’s behalf pursuant to his orders. Disregarding 
these transactions is not the right way of approaching the 
question, because that is taking only a one sided view of the 
matter. The gordian knot cannot be so easily cut in this 
way, for the relationship between the constituent and the 
Pakka Adatia is of a complex and complicated character. 
It is absolutely essential, that having regard to the law of 
wager as it stands to-day, all the circumstances ( including 
the circumstance of the Pakka Adatia’s transactions with 
third parties in Bombay) must be taken into account in 
order to find out the common intention of the parties 
viz., the Pakka Adatia and the constituent, for the purpose 
of deciding whether they are simply gambling or wagering 
with the intention of paying and receiving differences only 
or whether they are doing genuine business with the 
intention of giving and taking actual delivery of the goods 
contracted for and paying for the same. 

The observations just made are particularly applicable 
to the case of the Pakka Adatia and the question of wager 
in the Pakki Adat system of transactions in view of the law 
as to wagers including Sec. 30 of the Indian Contract Act, 
as it stands to-day, as it is, one can say without the least 
hesitation in a deplorable condition. One fails to see why 
judges should be compelled to take extra precaution and 
go over and examine all the surrounding circumstances in 
order to ascertain whether a contract between two parties 
who are dealing at arm's length with each other with 
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untenable without strict proof. In tj 
trenchant remarks of Beaman J in Bhagu. 
are veiy pertinent and may be cited wit 
learned Judge in the judgment in the ca 
nghtly observes that “ it can hardly be 
some of the more impressive passage's, thr 
themselves to be doing a little more than 
law ; that they felt themselves to be can- 
mission, with the result that all persons hi 
deemed it a matter for congratulatior 
nonsuited a plaintiff, and gave a defend 

ground of wagering” The learned Tud 

out that though the law aimed at upro 
gambling and set its face very sternly agaii 
which the Indian Courts had adopted in the 
had, instead of reducing the evil of gambli 
on the contrary had exactly the reverse 
assisted dishonest people in taking the gain 
pay the losses, and it is evident that when 
him in so doing, it does an act calculated n 
dimmish, but increase and encourage the v( 
at, for nothing is more likely to stimulate 
the worst class of gamblers, than to know 
IS at least a chance of being paid if the^ 
certainly not be compelled to pay if they ' 
attitude which the courts should adopt a 
with the defence of wagering, the learnec 
opinion that courts should discourage the H, 
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as far as possible and be alwa5’s inclined against it on the 
ground that it was a dishonest defence resorted to only by 
dishonest people to evade their liabilities^ in case losses were 
incurred by them. , 

It was in accordance with the sentiments and observa- 
tions like those expressed by the learned judge and especially 
having regard to the fact that in the numerous decisions on 
the question of wager the learned judges have relied upon 
all sorts of evidence documentary and oral and upon all sorts 
of circumstances in arriving at the simple conclusion whether 
the contract entered into between the parties was a wager or 
not, that it was submitted, in the first edition of this work, 
that the fact that the Pakka Adatia had entered into real and 
genuine transactions with third parties in Bombay in 
pursuance of his constituents orders, was a circumstance out 
of the many and various surrounding circumstances which 
ought to be taken into account for the purpose of ascertain- 
ing, whether the contract between the constituent and the 
Pakka Adatia, was wagering or genuine* It has, however, 
been said that the evidence of covering transactions is no 
evidence at all as it is too remote ; it has been urged that 
assuming that the plaintiff has succeeded in proving that his 
transactions with third parties are not wagering, it can in no 
possible way help the judge in deciding whether the parties 
to the suit were wagering and that the position would be the 
same, even if it slioiild be found that the covering transactions 
were wagering, because if the evidence of covering transac- 
tions is a piece of evidence only not conclusive, then it 
cannot possibly weigh down the scale one way or the other.” 
The arguments just set out seem to take it for granted that 
all evidence which is adduced on the question of wager is 
and must always be conclusive, while as a matter of fact, 
matters really stand the other way, for the decisions of the 
courts on the question of wager whether in this system of 
transactions or otherwise have always been matters of 
presumptioji and inference from the evidence led before 
them, which, it may be said without fear of contradiction, is 
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generally loose and seldom conclusive. One fails to com- 
prehend under the circumstances why conclusiveness of 
evidence on the question of wager in the case of the Pakki 
Adat system of transactions should be enforced with such 
ngour Again one fails to understand why the Pakka Adatia 
should be presumed to be guilty of the intention to gamble 

and to wager, while there is the important prima facie though 
not conclusive evidence to show that there was no intention, 

■ least on his part to gamble when he has entered into 
genuine transactions with third parties in Bombay in pur- 
suance of his constituent’s orders. No doubt such evidence 

wheH!.-?n r'"® be conclusive, on the question 

^ Cl e tiansactions between him and his constituent are 
gmmm or wagering, but taking into consideration all the 
other facts and the surrounding circumstances, it would 

onstitucnt wasto w’apr or to enter into genuine commercial 

remote and i ^ ® ''^te'^^ncy of such evidence is too 

mote and to say that it is reducing the relevancy of such 

transactions to an absurdity is not the right wav o^f looking 

at the question, because so long as the law of wal stand" 

rele* IS difficult to understand Why thi 

sti^^e iT f ^ P'J^ka /datia 

the Surf Th'7^ remoteness 

the Com , as has been pointed out before, enters into 

and tedious inquiries into various sundry circum- 

nces to ascertain the common intention of the parties 

Again to say that “ there is no reported case in wiicirthere 

has been any satisfactory evidence of a reiliv * 

.-saction H was I „a.tes o,1„L'„“"LfrZ 

that the common intention is to settle them h,r . . 
and receipt of differences, that it would require the ^sWlT^nf 

an artist like Mr. Bateman to denict the .T i . 
the face of a P-,Wm a a * the consternation on 

with ihe 1 ' Adatia who found himself confronted 

with the demand of a conof;+„».,i a. , , ^""'^^rontea 
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goods he had purchased in exchange for his cash, and that 
the Pakka Adatia is and always has been nothing more than 
a book-maker accepting bets on commodities instead of 
race horses is/ to say the least, an exaggerated assertion 
tinged with unnecessary prejudice by far too sweeping and 
can and will never be accepted by any businessman as it 
is not borne by actual facts. The truth of the matter is that 
there is no case reported or unreported, so far as the author 
is aware, which shows that the defence of wager has been 
raised by the Pakka Adatia. It can be confidently said with- 
out the least hesitation that so far as the transactions on 
the part of the Pakka Adatia are concerned, they are as a 
rule genuine and not wagering even though the transactions 
may be tainted in other respects. People who act as Pakka 
Adatias are generally respectable and financially substantial 
businessmen who actually give and take delivery of the 
goods which they contract to sell or purchase ; they 
generally call upon their constituents when the period of 
delhwy begins to say \vhether they will give delivery of the 
goods and take money in cash in return from them and/or 
vice versa and more often than not delivery is given and 
taken. The defence of wager has only been raised by 
dishonest constituents of the Pakka Adatia in order to escape 
their liability for the losses incurred by them in respect of 
the transactions entered into by them. The constituent 
seldom, nay never, objects to the transactions on the ground 
of wager when he makes profits and pockets the same. The 
Pakka Adatia who is generally a Bombay merchant has a 
reputation to lose, and he cannot afford to lose it by raising 
the defence of wager against his constituent in order to 
avoid the payment of profits which have accrued due to the 
constituent by the Pakka Adatia in respect of the transactions 
and dealings entered into by the former with the latter 
though he undoubtedly may and does some times take 
other untenable defences. Moreover if the Pakka Adatia 
foolishly took up the defence of wager against one constituent 
he would simply be committing a suicidal act as in that case 
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other constituents of his, encouraged by such defence, would 
flock together and attempt to avoid their iiabilities in respect 
of the losses incurred by them by raising the same dishonest 
c efence against him. It is obvious that the Pakka Adatia 
can never be so stupid as to raise the defence of xvager and 
he generally never dares to do it or does it or has eve> done 

1 ‘IS the reported cases on the subject prove beyond all doubt 
or dispute. 

case on the question of wager in the Pakki 
4n,ll fj®’" is the case of Hurmukhrai 

Vi ^^^'Otamclass G or dhandass'^ decided by 

aval J Phis was a suit to recover a sum of Rs. 4000/- 
y'i'' lespect of certain transactions entered into bv 
he plaintilt at the request of one Gordhandas Raghun^Las 
he manager of the joint family firm of the defendaiS L 
which the plaintiff acted as the defendants’ Pakka Adatia 
and shroff in respect of several contracts of purchase and 

‘Pesced deliverable in April and May 1904. On the resoec 

nseedand 100 tons of rapeseed had remained to be taken 

the but 

plaintiff "soM tl Thereapo’n the 

'■''“‘•“‘s’ apaonnt and the 

and odd as and by way of damages in resnect of the eto' i 

contracts and for broker;ge etc. ^"'^Pect of the said 

that ?he the defendants was 

e learned I transactions 

1^ ntifl. ^ I he Jearned judge followed the decision of the 

casp! nf /?/? 
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held that when the plaintiff agreed to act as Pakka Adatia 
of Gordhandas in the words of that judgment/' he guaran- 
teed that delivery should on due date be given or taken at ■. 
the price at which the order was accepted or differences paid. 
The learned judge also held that the law laid down in the 
Gontract Act as to agency had no application to the 
case before him and that the questions in the suit must be 
decided in the light of the findings in the case of Bhagwan^ 
das w KanjiJ''^ It is to be noted that in this particular case, 
it was not alleged that the plaintiff had entered into trans- 
actions with third parties in Bombay in pursuance of the 
constituent's order for purchase or sale which he had 
entered into on behalf of the ( Bombay ) constituent on the 
Pakki Adat system. It would appear, however, from the 
language used by the learned judge as if the learned judge 
thought that the relation between the constituent and the 
Pakka Adatia was that of principal and agent, though they 
were not merely the relations of an ordinary principal and 
his agent as pointed out by his Lordship in his judgment at 
p. 131 of the report. 

The next case in which the question of wager in this 
system of transactions was considered is the case of Bhagwan- 
das v,. Bw^orjP , The facts of the case, shortly stated, were, 
that the defendant a young man of about 30 years of age, 
who never had any regular business and/or any business 
experience and who had won a St. Ledger Sweep of about a 
lac and a quarter instructed the plaintiffs who were his Pakka 
Adatias to enter into a forward contract for the sale of 2000 
bales of Broach cotton deliverable in March 1911. This cotton 
transaction yielded, without any delivery taking place, a profit 
of Rs. 5,800/- and odd for which the plaintiffs gave credit to 
the defendant. The defendant thereafter also instructed the 
plaintiffs as his Pakka Adatias to sell for him thi’ee several 
lots of linseed amounting in all to 4000 tons, for September 
delivery. It may be noted here that the plaintiffs dealt on a 

1. (1905) 7 Bom. L. K. 611 = 30 2. (1912) 15 Bom. L. K, 85. 
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IZtituf ^ fro® their 

more thin lSo°tnn^ Vi" Bombay being on an average not 
moxe than 150 tons of linseed m the year. On the stmncih 

was no pnvity Of contract between the defendant and the 

Sher to „ “P»” ‘ho defendant 

ithei to give delivery of the linseed or to authorise them in 

purchase linseed on his behalf Th» a f i them to 
The Dhintiff«, T ® The defendant did neither. 

par itrofr ® 

to tile ba an fof 370o";or r 

these purcliasers bv th. ^°^fr®<=ts were settled with 

purenasers by the payment of differences If 

buvei" IS' '^5' ‘ho plaintiffs w.th the said 39 
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the firm of N. R. and t S^en to 
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and agent, (2) that the plaintiffs had passed on all the 
defendants transactions to the 39 buyers. His Lordship 
observed at p. 96 of the report: “ If the difficulty of making 
good a wagering defence is so great (and in my opinion 
ought to be so great) even in the most questionable forms 
of forward contracts between two persons, that difficulty is 
increased a hundred fold and made virtually insurmountable, 
where as here the defence is raised against a Pakka Adatia. 
As a legal entity a Pakka Adatia was created by the judgment 
of Chandavarkar confirmed in appeal by Jenkins C. ]®. 
Briefly and neglecting his one distinguishing characteristic, 
he is very like an ordinary del credere agent. But he is that 
and more. In the case of any broker or commission agent 
who is doing honest business, it may well be doubted whether 
a wagering defence could logically be set up against him. A 
fortiori is this so, where the party suing is a Pakka Adatia. 
I will not say that there might not be cases in which such a 
defence could be raised and could succeed. But they would 
be extremely rare. I f, for instance, the defendant could satisfy 
the Court, that the plaintiff not only knew that he, the defen- 
dant, was a pure gambler, but also the party on the other side 
to whom he had passed on the defendant’s order, then no 
doubt he, the Pakka Adatia, would fall within the provisions of 
the Bombay Gambling Act III of 1865. So also if, in exercise 
of his peculiar privilege, the Pakka Adatia appropriated a 
client’s conti'act to himself. It might then be comparatively 
easy to show that he knew that his client was a pure gambler, 
and never meant either to give or take delivery, and a party 
who knowing that contracts in form either for the gwing or 
taking of delivery must logically be held to know, and there- 
fore to intend, that no actual delivery was to be given or taken 
under the foimal contract. But in a vast majority of cases, 
having regard to the legal character of a Pakka Adatia, as 
defined in the judgments of Chandavarkar J^ and Jenkins 
C. J^ and adding thereto the numerous definitions of what 
amounts to a wagering agreement and what must be found 
1. (1905) 7 Bom. L. R. 57. 2. (1905) 7 Bom. L. B. 611 =30 Bom. 205. 
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before the Courts will allow that defence, it appears to me 

safe to say generally, that a Pakka Adatia is virtually beyond 

ran unfortunate, since there 

can be httle doubt that Pakka Adatias in the Bombay market 
constitute themselves the channel of purely wagering agree- 
ments on a very large scale, and seem likely to be able to go 
on doing so with complete impunity. 

But whether unfortunate or not, I think, it can easilv be 
emonstrated that it is so." The learned judge then gave the 
dean.l,on of a Patka Adatia already cited before in Chapter 

“if*™* ‘hat a 

t II market and proceeds 

0 sen those 2000 tons to perhaps a hundred buyei/himself 
^aranteerngthe goods for the money and the m„ rfo 

« upon nov*: 

deffme T„ Ih!"®'""* >•<= »posed to that 
<h lu a.” present instance the plaintiff-firm have 

ons™, “"“‘'“‘'a 40M 

in all N r numbering thirty-nine 

or h buyers knew who the sdler was or 

in the ^ naa er whether any single individual was selling 

hit^If bllr'rf “ "n “““ ““■■■“ aacf 

are made in; the first 'nltTncrl'i b't**' 

1 . .. msiance as betw^een the 

and his cItVnf nr'ihttei * r < ^ aKiva Acicitia 

‘romthelSndalu ,rSe‘^f“n “ 

|onn i, nas the plaintiff who s„l‘? to .11° ‘i*"" ^ “ 
buyers that amount of linseerl ^ 

satisfactorfiy carried 1 111 

he nnder^i ‘1 1™ t^ Tfilll I;: 

buyer and money for the seller vs;!,! fl, 

Adatia, who has been compelled owing to clef mh oA 

- one srde or the other e,. her to Cll “111;: 



PAKKA ADATIA AND WAGERING. 


85 


seeks to recover from that defaulting client the amount he has 
thus been obliged to pa}^ on his account, it becomes, I think, 
on the face of it almost impossible to say that as between 
him and his client any defence of wagering could succeed. 
There may be very exceptional cases where the defendant 
could satisfy the court that the Pakka Adatia not only knew 
that he ( the defendant.) was merely gambling but that the 
client whom he found either to buy or sell with the defendant 
was gambling too ; and if that could be satisfactorily proved 
then doubtless the intermediary would be affected by the 
provisions of Act III o/, 1865 and could neither recover his 
commission nor any losses he had voluntarily incurred on 
account of his client. Such a case, I think, could only 
occur where tlie Pakka Adatia had handed over a complete 
order of one client to another and could be shown con- 
clusively to have been fully aware of the intention of both 
those clients to do nothing more than gamble in differences. 
Where, however, a client comes in with a large selling order 
and the Pakka Adatia immediately gives it out in the market 
to any number of different buyers, it cannot possibly be 
contended that not one of those buyers, any more than the 
sellers, ever had the intention of taking delivery.’' His Lord- 
ship therefore decreed the plaintiffs claim laying stress upon 
the fact that the plaintiff's immediately passed all the contracts 
to the thirt 3 ’-nine buyers. The defendant appealed against 
the said decision.^ The Appeal Court consisting of Scott C. J 
and Chandavarkar J held that the transactions in the suit 
were wagering, reversed the decision of the trial court and 
dismissed the plaintiffs suit holding that the sub-contracts 
considering their conditions were not suiEficient indication of 
an intention on the part of the plaintiffs to call for delivery 
from the defendant while all the other circumstances w’hicli 
had been alluded- to pointed to the conclusion that the 
common understanding was as deposed to by the defendant 
that he and the plaintiff's should deal in differences and settle 
in that way. Their Lordships observed in their judgment at 
1 Burj07'ji V. Bhagwandas (1913) X5 Bom* L, R. 716 = 38 Bom. 204. 
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p. 216 and 217 of the report : “ The learned judge savs that 
the contracts both selling and buying are made in the first 
instance as between the Pakka Adatia and his client and that 
therefore the plaintiffs in form were the purchasers from the 
defendant of the whole 4000 tons and in form it w.as the 
plaintiffs who sold to the thirty-nine buyers under the 
covering contracts that amount of linseed. According to the 
decision in Bhagwandas v. KanjB which has been taken in 
both courts, as correctly stating the customary incidents of 
tlie business of a Pakka Adatia, the contracts of the plaintiffs 
wi h both sellers and buyers must be regarded as beim. not 

substance independent contracts, 
for the Pakka Adatia may at any time decide to set off one 
set of contracts, not against those which may have been their 
occasion and cause, but against some other contracts 
a together The selling client can never claim as of righi 
the benefit of any covering contracts entered into on the 
same day as his sales but is always bound to be content with 
the personal guarantee of the Adatia. If then he can never 
claim advantage_ from any simultaneous contracts involving 
to anofoer constituent of the Adatia the reverse of his own 
operahons how can it in fairness be said that if he seeks to 
establish an intention to gamble, the existence of correspond 
mg buyers on the other side of the Adatia must always leave’ 
uncertain the issue as to the real common intention of the 
parties to his contract ? There are in fact no parties to the 
selling contract but the client and his Adatia who is the 

buyer. The Adatia is not the disinterested broker He is a 

p^-ty to the contract whose intention may xveil be known' at 
the time of its inception.” The learned Chief Tustice then 
continued, ‘<The learned judge says that haiSl bee"a 
ti cinsacbon between the defendant and the plaintiffs firm them- 
stlves, he should m view of the evidence of the purchase of 
300 tons o ready linseed bought "for the Court's proceed 
mgs and the virtual certainty that the plaintiffs knew exactiv 
w lat the defendant had in view, have been disposed to hold 
1. (1903) YBom. L. R. 611=30 Bom. 205. 
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that neither plaintiffs nor defendant at any time had the 
intention of either giving or taking delivery ; but considering 
they immediately passed all the contracts on to lumieroiis 
other purchasers, there was no room left for such a con- 
clusion. But if, as we think it must be assumed, there was 
no privity between the defendant and the thirty-nine buyers 
their existence is only relevant if it affords an indication of 
the intention of the plaintiffs at the time of the defendanths 
contracts. But the condition in the thirty-nine contracts 
barring delivery to N. R, and Co. is we think indication of 
an intention that delivery should not be called for.’' 

The plaintiff's appealed against the said decision of the 
Appeal Court to the Privy Council/ Their Lordships of 
the Privy Council reversed the decision of the Court of 
Appeal holding that the case having been decided in both 
the Lower Courts on the footing that the plaintiffs were 
employed by the defendant, as his Pakka Aclatias and that 
they having acted as such the description in Bhagwaudas v. 
Kanj-r of the customary incidents of such an employment 
w^as applicable to the circumstances of the case, though it 
was to be noted that the defendant was not an up-country 
constituent, that the plaintiffs, therefore, acted in conformity 
with the terms of their employment when the^^ made the 
contracts with the thirty-nine buyers, that as they made these 
contracts in exercise of the authority conferred upon them 
and became liable for their performance, they also became 
entitled to be indemnified by their employer, the defendant, 
against the consequences of the acts done by them unless 
those acts were unlawful, that there was no suggestion that 
the acts of a Pakka Adatia as such were unlawful, that on the 
contraiy, Pakki Adat dealings were well established as a 
legitimate mode of conducting commercial business in the 
Bombay Market, that the contract of a Pakka Adatia did not 
necessarily involve a contract by way of wager though no 
doubt it may be so, that to constitute such a contract a 

1. (1017) 42 Bom. 373= 45 L A. 29= 2, (1905) 7 Bom. L. K. 611 = 30 Bom. 

20 Bom. L. R. 561. 205. 
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who were a firm doing business at Bombay against the 
defendants who were carr 5 'ing on business at Gawnpore to 
recover a sum of Rs. 48000 and odd as the balance clue by 
the defendants to the plaintiffs in respect of losses in forward 
transactions in silver, cotton and linseed in which the plain- 
tiffs had pursuant to the instructions of the defendants acted 
as the defendants’ Pakka Adatias and in which no delivery 
was ever given or taken and though in two instances actual 
delivery orders had been given by the plaintiffs in every such 
instance there were cross entries in respect of such delivery 
orders. The defendants pleaded an understanding between 
them and the plaintiffs that no delivery was to be given or 
taken and that only differences were to be paid. The 
defendants also denied that plaintiffs acted as their Pakka 
Adatias. Macleod J the trial judge dismissed the plaintiffs 
suit holding that the relationship between the plaintiffs who 
acted as the defendants' Pakka Adatias and the defendants was 
that of vendors and purchasers as has already been pointed 
out whilst discussing the relationship between the constituent 
and his Pakka Adatia from the passages already cited from 
his Lordship’s judgment. After considering the course of 
dealings between the parties and the position in law of a 
Pakka Adatia in relation to his client, the learned judge held 
that no circumstance proved before him could lead him to 
suppose that the parties had any intention of doing anything 
more than gamble on the rise and fall of prices in silver, 
cotton etc., and that the whole of the evidence was in favour 
of a common understanding that the parties should deal in 
differences and settle in that way. The learned judge 
accordingly decided the suit in favour of the defendant, but 
did not award him his costs. The learned judge observed at 
page 761 of the report: “ Now that it can be taken as settled 
that there is no privity between the clients who give orders 
to a Pakka Adatia and the persons who buy and sell from and 
to the Pakka Adatia the existence of the latter can only be 
relevant if it affords an indication of the intention of the 
Pakka Adatia at the time of his accepting the clients’ orders. 

12 
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suit ordering the plaintiffs to pay the defendants costs of the 
suit and appeal. 

It might be noted that the decision of the Court of 
Appeal in this case was given following their own decision in 
Burjorji w, Bhagivandas'^ before the decision of the Privy 
Council in the latter case on appeal^. 

The next ease on the question under consideration is 
that of Motichand Magandas v. Keshav AppajP where the 
facts were as follows : — The suit was to recover the amount 
due in respect of certain contracts entered into between the 
plaintiffs and the defendants which the trial court found as 
wagering. Some of the contracts the plaintiffs had allocated 
to themselves, while the rest were placed by them with third 
parties by way of cover for their contracts with the defendants. 
It appears froni the report as if none of the contracts between, 
the plaintiffs and the defendants were settled in any other 
manner than by payment of differences and no deliveiy was 
ever asked for or given. 

The trial Court held that the contracts which the 
plaintiffs had allocated to themselves were wagering contracts, 
but that the contracts which the plaintiffs had placed with 
third parties by way of cover were not shown to be wagering 
and were binding on the defendants. The lower appellate 
court Mr. G. D. Madgaokar, District judge of Khandesh 
afterwards a judge of the High Court of Bombay, held on 
the evidence that the common intention of the parties was 
to deal in differences only and to wager, and that it was a 
matter of indifference whether with a view to avoid the risk 
of certain contracts with the defendants the plaintiffs entered 
into contracts with third parties and therefore disallowed the 
plaintiff's claim as regards all the contracts with the 
defendants. 

On appeal to the High Court the case was argued on 
the assumption that the contracts in question were subject 
to the incidents of the Pakki Adat system as mentioned in 

1.(1914) 16 Bom. L. R. 716 = 38 29=20 Bom. L. R. 204. 
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third parties to wager must be proved. All that could be said 
is that the common intention of the two contracting parties 
( i.e,, the plaintiffs and defendants ) must be proved, and that 
in determining that fact on evidence the court ought to take 
into account as a piece of evidence the circumstance that 
the Pakka Adatias have entered into contracts with third 
parties which are not wagering contracts to cover their 
contracts with the defendants, and that if the Pakka Adatia’s 
contracts with the third parties represent genuine business 
transactions and not wagers, it may be said he had similar 
intention in entering into contracts with the defendants. 
But it would not be conclusive on the question of the 
common intention of the parties. The judgment of their 
Lordships of the Privy Council in Bhagwandas v. Bjtrjorji^ 
shows that on an appreciation of the evidence in that 
case their Lordships were not satisfied as to the common 
intention of the parties ; and in dealing with the evidence the 
circumstance that the third parties were entitled to call for 
delivery was taken into account. But the question that is 
considered is whether the parties had the common intention 
to wager. I do not think that this judgment shows that as 
a matter of law it is essential to prove not only that the Pakka 
Adatia and his constituent had the common intention of 
wagering but that even the third parties with whom the 
Pakka Adatia entered into contracts had the same intention, 
in order to establish that the contracts between the Pakka 
Adatia and his constituent are wagers. In the present case 
it seems to me that on the evidence the common intention 
of both the parties is found and that there is no error of law 
which can vitiate it. The remarks of the low-er appellate 
court relied upon as disclosing an error of law when read 
with reference to the context, mean in effect that the common 
intention of the parties is clearly disclosed by their uniform 
course of conduct and that the fact of the plaintiffs having 
entered into contracts with third parties does not matter 
under the circumstances.” 
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contracts and that the plaintiffs merely occnpied the position 

oi miadlemen or ordinary brokers. 

rhe learned trial judge Beaman J treated the case as 
no famng withm the 

and said that he did not think that any valid distinction could 
be drawn between Pakka and Katcha brokers and acco 
decided the case on the footing that the transactions between 
the paities fell within the category of transactions between 
pnncipals and agents and that the plaintiffs were merel 
middle-men or ordinary brokers of the defendant. Th 
learned judge observed at p. 392 of the report: “ For, speakin« 
generally, I think the proposition must be true that a ^ 

defence would never be established against a mere agent 
whose real contract goes no further than commission or 
brokerage which he is entitled to demand for his services to 
his principal. So restricted, as between the principal 
the agent, there never could be any question of wagering." 
And again at p. 393 the learned judge observed, “ H 
a case may stand between principal and principal, 
obvious that it must be enormously co'mplicated as soon as a 
wageiing defence is raised against a mere agent." x x x 
“ I do not propose to touch upon the evidence in detail 
partly bacause of its intrinsically bad quality, and parti 
because ail the facts material to be known are virtuall 
admitted. I am satisfied that the defendant has not been 
able to prove either that he himself never at any time meant 
to give or take delivery of the goods covered by these con- 
tracts, or that the plaintiffs were aware of such intention if he 
had had it, much less that the parties, who sold, held similar 
intentions and that the plaintiffs were aware of that also, 
must, therefore, hold that these contracts were not wagering 
contracts." The defendants having appealed, it was urged 
on their behalf that the trial Court erroneously allow 
plaintiffs in the course of their reply to alter their case 
was that of a Pakka broker ( which is the same 
Pakka Adatia ) into one of an ordinary broker. The 
1. (1915/ 16 Bom. L. K. 716=39 Bom. 1. 
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accordingly asked that the, should be allmved inspection of 

the plaintiffs ledger and to call for further evidence by cross 
e-xamining the plaintiffs witnesses to prove that the plaintiffs’ 

in heir dealings with third parties were acting as principal, 
Md not as middlemen. The appellate court ( Scott C. J and 
t J ^came to the conclusion that in the interests of 
justice and having regard to the facts brought to their notice 
further evijnce should be taken in the ease to prove tS 
the plaintiffs m their dealings with third parties were acting 

as principals and not as middlemen, treating the Pakka 

bioker exactly on the same footing as a Pakka Adatia 
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Macleod C. J and Fawcett J reversing the decision of the 
trial judge ( Beaman J ' 

(1) that the Gorrespoiidence between the parties in which 
the plaintiffs frequently referred to satta dealings and the 
need of hedging as the market turned against the defendants, 
and the actual course of dealings between the parties, 
established beyond doubt that not only the plaintiffs knew 
that the defendants were gambling and not speculating but 
that there was a secret understanding that there was to be 
no actual delivery of cotton and that all transactions were 
to be adjusted hy paying and receiving differences only ; 

(2) that the evidence in the case further established that a 
similar understanding prevailed between the plaintiffs and 
third parties ( with whom the plaintiffs dealt for the same Vaida 
and for amounts of produce comesponding with those for 
which the defendants entered into contracts) that the trans- 
actions between them should be closed either before or at 
the Vaida by the payment of differences only ; 

(3) that if the plaintiffs were to be regarded as emplo 3 "ed 
for labour, the evidence showed that the parties had entered 
into transactions knowingly to further or assist the entering 
into or carrying out agreements by way of wager within the 
meaning of Bombay Act HI of 1865, in asmuchas the plaintiffs 
were in effect employed by the defendants to make bets on the 
rise and fall of the cotton market and the plaintiffs having 
that knowledge encouraged the defendants to give them 
orders for bets witli the result that the plaintiffs made bets 
in consequence of those orders with the third parties who also 
knew that in their own transactions they were betting with 
the plaintiffs ; 

(4) that the mere circumstance that the greater part 
of the plaintiffs claim related to differences resulting 
from cross-contracts did not make the contracts less the 
wagering transactions, for where the court found that when 
the contracts were intered into there was a secret under- 
standing that only differences were to be paid and received 
it did not matter much if the parties before the Vaida agreed 

13 
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clay arrived, the defendants could either call upon the plaintiffs 
to deliver the cotton or settle at the room rate. If, however, 
before the Vaida day the defendants gave the plaintiffs an 
order to sell 100 bales then the business would be squared, 
the defendants would be debited with the cost of the purchase 
and credited with the proceeds of the sale. In the account 
of the suit dealings in Broach cotton at p. 202, it will be 
seen that the plaintiffs covered their own liability by entering 
into contracts with other parties, with the exception of 100 
bales which were sold at the room rate at the Vaida. Not a 
single contract in the usual form was signed. The whole 
business from start to finish was transacted by book entry, 
the defendants being debited with the cost of purchases and 
credited with the price of sales. The plaintiffs would make 
nothing except their brokerage and the profit on the 100 
bales settled at the room rate at the Vaida,"' 

Stopping there, if there was nothing more in the case, 
there would be no answer to the plaintiffs claim. They were 
employed to buy and sell cotton and if they incurred losses 
in the course of their following their employers instructions 
they were entitled to be indemnified. And if it be once 
realised that they guaranteed to find the cotton ordered by 
the defendants or to pay cash for the cotton sold, while the 
defendants had no concern whatever with the methods by 
which they arranged to fulful their guarantee, then it would 
seem that in the absence of any evidence of witnesses, or of 
inferences which can be drawn from surrounding circums- 
tances with regard to any understanding arrived at between 
the plaintiffs and defendants, it is absolutely irrelevant to 
enter into the question how the plaintiffs arranged to fulfil 
their guarantee." 

As to the decision of the Privy Council in Bhagwandas 
Parashram v. Bnrjorji Rutionji BomanjP referred to above, 
his Lordship after setting out the facts of the case and after 
citing the passage in their Lordship's judgment at p. 378 
beginning with the words '' No doubt the contract of a Pakka 
1. {1917) 42 Bora. 373 = 45 I. i. 29=22 Bom. h, E. 561. 
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'.between the plaintiffs and the pers.onsAvith, whom' they dealt 
that all transactions should be closed either before or at the 
Vaida bj.^ payment of differences. The evidence also shows 
that the defendants in effect employed the plaintiffs to make 
bets on the rise and fall of the cotton market^ that the plain- 
tiffs knew that and encouraged the defendants to give them 
orders for making bets and that the plaintiffs made bets in 
consequence of those orders with third parties who also 
knew that they were betting with the plaintiffs. Apart from 
that; if A employs B to make a bet and B for his own con- 
venience enters into a contract with a third party which can 
be enforced; that does not in any way get rid of the fact that 
A was betting; that B knew that he was betting and agreed 
to assist him in attaining his object, I cannot conceive any 
jury even if they happened to be gifted with only an ordinary 
amount of common sense, coming to an}’' other conclusion 
than that all the transactions recorded in the case were 
wagering; pure and simple, and it really makes no difference 
whether the defendants were buying cotton from and selling 
cotton to the plaintiffs direct, or employed them to buy and 
sell on their behalf. There never was the slightest intention 
to deliver a single bale and all the transactions were to be 
adjusted by paying and receiving differences/' 

Referring to the contention of the plaintiffs that the 
greater part of the plaintiffs’ claim related to differences 
resulting from cross-contracts ; and, therefore, could not be 
based on wagering contracts. His Lordship said if A 

orders B to buy 100 bales cotton at the market rate for a 
future Vaida and the Court is of opinion that when the 
contract is entered into there is a secret understanding that 
only differences are to be paid and received, that is to say, 
that if the market rate at the Vaida is higher B pays A the 
difference, and if the market rate is lower A pays B the 
difference, it does not seem to matter much if the parties 
before the Vaida agree to fix their losses or gains rather than 
wait until the Vaida, It depends entirely on whether the 
original contract is held to be a wager or not. Apart from 
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the report : 'VI do not agree with the learned Advocate 
General that the fact of the plaintiffs making themselves liable 
in the Bombay Market is conclusive against the plea of wager 
or furthering wagering transactions. Nor do I read the judg- 
ment in Bhagimndas Parashrmn v. Bnrjorji Ridtonjl 
BomanjP as laying down any such proposition/' In the 
paragraph at p. 378 begining : "Under the sales to thirty- 
nine buyers " the matter is dealt with as an indication that 
the adatias had no common intention to wager : but the 
question still remains whether the contracts in respect of 
which the plaintiffs sue, were not knowingly made to further 
or assist the entering into agreements by defendants, by 
way of gaming or wagering, within the meaning of Bombay 
Act III of 1865. And even as regards a common intention 
to wager, it seems to be a question purely of probabilities." 

In this connection the unreported decision of the Appeal 
Court consisting of Shah A. C. J and Fawcett J,.in the case 
of Hurnandrai Fulchand a firm v. Kanaiyalal son of Pur an- 
maly^ may also be referred to. This was a suit filed by 
the plaintiffs appellants against the defendant respondent 
to recover certain losses and damages in respect of the 
defendant's forward transactions in cotton. The defendant 
pleaded that the transactions were wagering. The lower 
Court ( Marten J ) dismissed the plaintiffs suit on the ground 
that the transactions were wagering, as the learned judge held 
that there was a seci'et and tacit understanding between the 
plaintiffs and the defendant that there was to be no delivery 
in respect of the transactions and that the parties w^ere to deal 
in differences only. The learned judge came to this con- 
clusion as he was satisfied as to the defendant's poverty and 
complete lack of means to be able to enter into transactions 
of the magnitude and extent as the transactions in the case 
disclosed and as to the plaintiffs' knowledge of the 
defendant's condition. As against the defendant’s conten- 
tion as to wager, the plaintiffs inter alia contended that in 


1. (1917) 45 Bom, 373 = 45 L A. 29= 
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fact in lespect of most of the transactions entered into 
between them and the defendant they had entered into 
coi 1 esponding transactions with another person one N. N. 
and that they had in fact covered the contracts in suit with 
contiacts between them and the said N. N. It was fiudher 
uiged by the plaintiffs that they had in fact given and taken 
delivery in respect of these transactions and that under the 
oil cumstances there was no common intention between the 
defendant and the plaintiffs to deal in differences only. Various 
accounts in respect of the transactions in suit between the 
plaintiffs and the defendant and also between the plaintiffs 
and N. N. were put in and the said accounts were not disputed. 
Shah A. C. J referred to the case of Manilal v. Radhakisson^ 

referred to above but observed that each case depended 
on its own facts and that it was not possible to derive any 

assistance from general observations in other cases and that 
it was not a safe process to adopt to attempt to compare the 
evidence in one case with the evidence in the other.” 
Referring to the plaintiffs’ corresponding transactions with 
third parties, the learned judge remarked in his judgment : 

there is the further fact which is very important, namely, 
that in respect of most of these transactions ( the trans- 
actions in question in this suit) the plaintiffs entered into 
corresponding transactions with third parties and Ex K 
which contains the various entries with reference to these 
transactions in which delivery orders were given and taken 
shows pnma facie at any rate that the plaintiffs entered into 
corresponding transactions which were not in the nature of 
wagers with third parties. I do not think such entries are 
conclusive against the theoiy that the transactions between 
the plaintiffs and the third parties may have been in the 
nature of wagering but where the accounts are not challeng- 
ed and where the defendant himself is not in a position 
o suggest anything against the face value of the transactions 
which are proved m a manner in which they have been 
pioved in this case, it is a circumstance to my mind which 
I. (1920) 45 Bom. 386=22 Bom. L. R. 1018 . 
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could and should weigh in favour of the plaintiffs’ theory 
that the transactions between themselves and the defendant 
could not be wagering transactions but real transactions. 
These transactions with the third parties have been proved 
and except in one case all the other contracts of sale 
and purchase between the present parties were covered 
with contracts with third parties. If accept the view that 
these transactions were in the nature of wagers, it seems to 
be difficult to ignore this circumstance in determining the 
question of fact in this case, whether the common intention 
between the plaintiffs and the defendant was to deal in 
differences only. To that circumstance, it seems, the learned 
judge has not given that weight which in my opinion, it is 
entitled to.” It may be noted here that Fawcett J., who w^as 
a party to the decision in Manilal v. Radhakissen^ referred 
to above also fully endorsed the view taken by Shah A. C. J 
with reference to the convering transactions of the plaintiffs 
with the third parties. His Lordship in his judgment 
observed in this connection: I admit I have felt some 

hesitation on the question of differing from the view taken 
by the learned Judge below, because the circumstances do 
undoubtedly create at any rate suspicion that there was a 
common intention only to pay differences. But of course 
mere suspicion is not enough. The question is whether the 
defendant has discharged the onus of proof that lies upon 
him. After briefly referring to the defendant’s testimony 
the learned judge continued, ^^as regards the circumstantial 
evidence this case seems to be really weaker than the one 
which arose in the leading case of Bhagwandas v. Burjorji^ 
where the Privy Council upset the decision of this court that 
the transactions between the defendant Burjorji in that case 
plaintiff and the who were Pakka Adatias were of a wagering 
nature. That case has some similarities with the present one ; 
and although I quite agree with the learned Chief Justice that 
it is dangerous to compare the evidence in one case with the 
I. (1920) 45 Bom. 386=22 Bom. L. 2. (1917) 42 Bom. 373=:20 Bom. L. 
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evidence m another, yet in asmuchas this decision of the 
^nvy Council is the leading authority we have for our 
guidance, I think it is of some help to see how far the present 
the their Loidsliips held that 

In thT discharged by the defendant. 

In that case, as in this, the defendant had no regular business 

AndZ speculating in order to try to get some money! 

And as in this case, so in that, the defendant had no reguli 
only difference in their position is, that the 
defendant in the Privy Council case had had the luck to win 
ecp, which gave him a certain amount of money. As is 
the case here, the plaintiff in the Privy Council Lse had 
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case of Katchi Adat transactions where his Lordship observed: 

/M€milal Raghunath \\ Radhakison Ramjwan^^ the 
two questions which may arise for consideration in a case 
of that character have been stated by the learned Chief;' 
Justice. With reference to the first question, namely/ if , 
the contract between the parties was , one of . employment : 
for reward was it knowingly made to further or assist the 
entering into of agreements by way of gambling or wagering/' 
the learned Chief Justice proceeds to point out what the 
defendant would have to prove in order to succeed on that 
issue ; and among the four points stated the last one shows 
that, even if the plaintiffs did not contract with third parties 
in pursuance of their orders, differences would be received 
and paid exactly as if they had. That situation could arise 
in the case of a Pakka Adatia because as between the Pakka 
Adatia and the up-country constituent both are principals 
with reference to the contract, and it does not matter in the 
least as to whether the Pakka Adatia has entered into other 
contracts with third parties to cover the contracts or not. 
It is entirely a matter of his discretion and choice to enter 
into contracts with third parties, but the contract between the 
Pakka Adatia and the up-country constituent is complete:" 

On the question of wager, the case of Harnarayan 
Jodhraj v. Radhakisan Chanddrabhan^ decided by Kotwal 
A. J. C. might as well be referred to. In this case the 
defendant employed the plaintiffs as his Pakka Adatias and 
the plaintiffs sued to recover the amount due to them in 
respect of the transactions entered into by them on the 
defendant's behalf as such Pakka Adatias. The defence was 
that the transactions in suit were wagering. It was held 
that the transactions wei’e wagering. Referring to the 
plaintiffs contention that they being merely agents if they 
paid up losses on defendant's behalf they were entitled to 
recover the amount paid from the defendant, the learned 
Judge said that the relationship between Pakka Adatias and 
their constituents was not one of principal and agent, but 
1. (1920) 22 Bom. L. E. 1018. 2. A. I R. (1923) Nag. 324. 
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that of principal and principal and that the plaintiff was not 
™tit ed to recover anything from the defendants. Again in 
Dmb Harpal v. Bhtkamdtand,^ Madgavkar J follorving the 
deesron of Macleod C. J. in Mmulal Ra,aatisscn‘\dl 
that the haiisaclions of a Pakka Adatia could be wagering 
though .t .s true that His Lordship has not discussjj the 

quesbon. H.S Lordship observed in his judgment in thi! 
connection. 

“ The last question of fact is the question of wager and 
1 mast depend upon the circumstances of each case. It is 
Inn S contended for plaintiff that a certain amount of 
gold 50 tolas was purchased and was sent. Reading the 
correspondence as a whole, it refers in several places to Teit 
Mandi and Budla and in the absence of any evidence that thi 
plaintiffs were really dealers in cotton or that the defendant 
No. 1 was so, there is no doubt left in my mind that the 
other transactions including the present transaction apart 
rora the 50 tolas of gold purchased, were all Vaida transac- 
tions and were all intended to be settled by the parties not 

on me tacts of the present case, this case is one not like 
Mogwuuffucv.ffurjoryi*, but rather wilhiu the catagorv of 
cases such as Uamlal v. Radhakissen^ where even against 

In the Court of Appeal-’ Marten C. T. deliverim. the 

n unneLsarvTo LL: 

question and observed that he did not think thnf n 

rasT' of 'fhe 
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iOtli March ‘ 

5. (1926) 29 Bom, L. R , 147^ 451^ 



not be wagering in spite of the fact that the existence of 
gemiine transactions' with third , parties is not ■ established^ 'as 
it was not in fact established before their Lordships. 

His Lordship observed at p. 151 of the report : 

In that view of the case it is unnecessary to decide 
whether the transaction was a wagering one. But if contrary 
to the view which I take the plaintiff ought still to be all 
to lead further evidence to prove the market rate on the 
material dates, I should, with all respect to the learned judge, 
be unable to agree with his finding on the question of wager- 
ing, as I do not think that on the facts of this case we should 
hold it proved that there was a common intention to wager 
The difficulties in establishing a defence of wxiger are set out 
in the judgment of Sir Norman Macleod in Manilal Raghth 
nath V. Radhakisson Ramjiwan^. And although the Court in 
that particular case was able to inter from the surrounding 
circumstances that the transactions were wagering ones, they 
are insufficient, in my opinion, in the present case, to enable 
the Court so to do. It is true that the plaintiffs have n 
satisfactorily established the existence of genuine contracts 
with third parties as in Bhagivandas Parasravi v. Burjorji 
Ruitonji BomanjP and Sobhagmal v, MtihuidchancP But 
speaking for myself, I see little to distinguish the present 
transaction from a common type of business dealing between 
a Pakka Adatia in Bombay and his up-country constituent. 
It may be speculative but it does not follow that it was a 
wagering contract in the eyes of the law.'" 

It is submitted that the view taken by his Lordship is 
the right and reasonable one, as almost all forward 
actions are speculative, though they are not necessaril 
wagering as pointed out by their Lordships of the Privy 
Council in Bhagwandas v. Burjorji^ followed by Macleod C.J 
in Manilal v, Radhakisson^ in this respect. To prove 
it is necessary in every case to show a common intention, a 
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thing which might be disproved by all sorts of evidence 
and ciicumstances including the existence of genuine 
transactions with third parties, an important thoug^Tot 
conclusive circumstance indeed. ^ 

n Calcutta case, viz. Karmiakmnar Datta 

Gupta V. Lankaran Patwari,^ Ameer Ali J had occasion n 
consider the following cases on the Pakki Adat system 
VIZ., Bhagwandas Narottamdas v. Kami Deoii ^ ■ ' 

and Manm v. 

shared the difficulty felt by Macleod C. I in IfamW^ P n 
ton in dasc„veri„g,„.at legal princiK^ i'tentd ^ 
be laid do»n by their Lordships of the Privr, P„., 

S4ng„,„te, v. Burjcrji. except for the finding “ha'i jh" 
cominon intention to wager was in fact absent £ 

4 Lordship said that so far a<! mo+fia r • 
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out here that this case . If be pointed 
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by way of wager. The Lower Court did not decide whether 
the eontracts were by ^.^y of wager nor did it decide what 
was actually the relationship between the plaintiffs and the 
defendants. The Court of appeal decided that the relation- 
ship between the plaintiffs and defendants was not that of 
Pakivi Adat but that of ordinary principal and agent. Refer- 
ring to the question of wager the court said 

“In Chandulal v. Sidhruthrai^ the contract in terms 
was mdential with the one in this case and Starling 1 held 
It to be of the nature of a wager and dismissed die suit. 
&nce then it has been held in two decisions of the Bombay 
High Court that a transaction between the Pakka Adatia 
and his constituent may be by way of wager and the 
exis ence of the Pakki Adat relationship does not by itself 
negative a possibility of a contract being a wagering contract. 

fhe principle was subsequently affirmed by the Privv 

Council ® j 

Fiom the authorities cited above, it will be seen that the 
decision of the question of wager or no wager in this system 
of transactions depends chiefly on the relationship between 
ffie Pakka Adatia and his constituent. It has been seen that 
judicial opinion IS unanimous, without exception, that if the 
relationship is taken to be that of principal and agent as it 
was held, in the earlier decisions as also even in Manilal v. 
kadhakisseH- the transactions between them could never be 
vitiated as wagering and gambling and no defence of wager 
cou d ever be logically set up by the constituent against his 
1 akka Adatia in a suit by the latter againt the former, unless 
ffie tiansactions could be brought within the purview of the 
Bombay Gambling Act III of 1865. If the relationship is 
3- o ujei and seller, the question arises whether the 
genuineness of the transactions of the Pakka Adatia by 
o coier with third parties in Bombay in pursuance of his 
constituent’s orders are admissible in evidence as showing a 

1. (1903) 7 Bom. L. R. 165 = 29 Bom. Bom. 386. 

2 o? n t 373=20 Bom. 
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sufficient indication of the intention of the Pakka Adatia to 
do genuine and not wagering business also with his own 
constituent. It would appear from the decision of the 
Appeal Court in Manilal v . RadliaUssoi'^ ihsA in the opinion 
of the Appeal Court the relationship between the Pakka 
Adatia and his constituent is that of vendor and pui'chaser 
and not of principal and agent and that consequently " there 
IS ” to use the words of Macleod C. J " a distinct dividing 
line between the covering transactions entered into by the 
Pakka Adatia with third parties in Bombay on the one hand 
and the transactions between him and the constituent on the 
hand ” so that the existence and the genuineness of the 
in the opinion of the Appeal Court afford no such 
indication whatever. It must have been seen, however, that 
there is a conflict of judicial opinion on the subject and it 
cannot be said that the law on the question has yet been 
hnally settled, for Shah J in the cases of Motichand Ma^andas 
V. f^^^hav Appaji^ Harnandrai Fu^ 

Puramml (p has held that in determining the common 
mtentmn of the two contracting parties, viz., the Pakka Adatia 
and his constituent, the court ought to take into account as 
piece o evidence (and as a piece of evidence only) the 
Pakka Adatia has entered into contracts 

r , contracts to cover 

his contract with his constituent and that if the Pakka Adatia’s 
contorts rth the third parties represent genurne bu^sj 
transactions and „ot wagers, it may be said ( undoubtedly 
some force) that he had a similar intention in entering 

ludim^r constituent, but the same learned 

Judge took a differerent view in Mukunchand v. Sobliagmal * 
a Katchi Adat case and observed: "that it does not matter in 
the least whether the Pakka Adatia had entered into contracts 
v ith third parties to cover the contracts or not as the 
contract between him and the constituent is complete.” The 

’ 3. apPealNo.23 of 1924. Suit No. 
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decision of Shall A. G. J in the unreported case of Hur- 
nandrai\Fiddtand V, Kanayulal'^ was given by him sitting in 
appeal with Fawcett J who was a party -to the decision in 
Manilal w Radhakission^ with Macleod C. J in appeal, and 
he Fawcett J was fully aware of the law laid down in Manilal 
V. Radhakissofd , All these judgments are of the Court of 
Appeal and are conflicting, though the decision of Shah A. 
G. J and Fawcett J in the unreported cz^e-oi Hnrnandral 
Ftilchand v. KanayalaR being a later decision on the 
subject and being directly in point may be considered to 
be a decision of weight and authority, as one which was 
given in spite of the decision in Manilal v. Radhakisson^ 
which was distinguished by Shah A. C. J who referring to 
the said case observed ^4hat each case depended on its own 
facts and that it was not possible to derive any assistance 
from general observations in other cases and that it was not 
a safe process to adopt to attempt to compare the evidence 
in one case with the evidence in the other/' The opinion 
expressed by Shah A. C. J in Mukuncha7id v. SobhagmaF is 
directly contrary to his decisions in the two earlier cases and 
it is submitted that it is merely an obiter dichun as the point 
was not directly before the learned judge for decision. The 
decision of Macleod C. j. in Manilal v. Radhakisson^ wzs not 
followed by Marten C. J and Crump J in Dcvshi v, Bhikam- 
cliaiuR in which his Lordship Marten C. J said that though 
the decision in that case may have been right having regard 
to the facts of the particular case, the facts in the case befoi*e 
him were insufficient to establisli the defence of wager even 
though the plaintiffs had been unable to prove the existence 
of genuine transactions with third parties. It will thus be 
seen that this decision goes a step further. 

This decision of Marten C. J and Crump J in Devshi v. 
Bhikamchand^ also shows that in the converse case, that is, 
in the case where the Pakka Adatia has not entered into 

1. Appeal ITo. 23 of 1924, Suit No. Bom. 386. 

3348 of 1923. 3. (1924) 26 Bom. L. E. 1097. 

2. (1920) 22 Bom. 1.. B. 1018 = 45 4. (1927) 29 Bom. L. B. 147, 
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any covering transactions with third parties in Bombay 

does not necessarily follow that his transactions with ' 
own constituent are wagering, for that is a question to 
determined by the other evidence in each case. 

In conclusion in the present confused state of i 
authorities as the reader must have obseiwed it is submit) 
that It IS wrong to shut out the evidence of the transactic 
which the Pakka Adatia enters into with third parties 
Bombay in pursuance of his constituent’s orders on t 
question of the decision of the genuineness of the trai 
actions between himself and his constituent. Of course 
IS true that the existence of the Pakki Adat relationsh 
would not and does not necessarily negative the possibility 
the transactions being wagers between the Pakka Adatia ai 
his constituent, but the genuineness of the transactions of tl 
akka Adatia with the Bombay parties is undoubtedly 
circumstance which must be taken into account for tf 
decision of the question of wager between himself and h 
constituent, as they are some though not a conclusive inde 
of the intention of the Pakka Adatia with regard to the tran^ 
actions between himself and his constituent, as under th 
law as It stands to-day, it is the common intention of th 
contracting parties which is to be taken into account forth 

fbTp whether ii 

the Pakki Adatia system of transactions or otherwise 
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CHAPTER XI. 

DIFFERENCE BETWEEN A PAKKA BROKER AND 
A PAEKA ADATIA. 

The only diiference between the relationship of a- 
Pakka Adatia and his constituent on the one hand and that 
of a broker personally liable on the contracts he enters into 
on oiders received and his client on the other, is that in the 
latter case the broker enters into the contract as agent for 
the client, he himself alsd being personally liable to the 
person with whom he contracts, while the Adatia does not 
make the contracts with the third parties as agent, but as a 
principal, the constituent having no right to be bi-ought into 
contact with the third parties." Per Macleod C. J in Manilal 
V, Radhakisson^ 
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CHAPTER XII. 


THE PROPER ISSUES AND THE NECESSARY 
PROOFS FOR THE SAME. 


The proper issues in a suit by a Pakka an-o- V t ■ 

constituent when the defence^ w,ter ttd uT 

ot i;— 

contract between thl nartfl ^ ^ or wagenng ? (2) If the 
principal, is it by way of wagerLg^r gambg 

prove defendants naust 

plaintiffs :-(i) thatihev fhem and 

gambling, (2) that if they ordered tTe plainbfe rf 

they would never call uporthem to h1 I 

ordered them to sell ^ ^ ^f they 

(3) that if the plainliftTncTrlSr" 
orders, they could indemn.fy 'hemTd' MiT."® 
plaintiffs did not contract whl. Vi n . ' ^ '' *''' 

their orders difc”.,?, u 1 “ P'‘ctoance of 

as if they had Itm-n Ti'i ■ ^ end paid exactly 

plaintiffs shotid only ent ?’ 

parties, and that would be s” ffi 'cagering contracts with third 

of employ™ „f Ziff m .‘°u 

that thoseZrd pali?w Zt Tb •“ P™- 

were also waee ' oZ P'"'"*® contracted 

would hare to ™t thl ZZeo “ ‘1 

to pay differences Tt L . . f intention only 

direct evidence from the phintiffs^^^ A 

theirs^villeveradmitthat theSaretlhd """ 

contracts. They mav nlet»A -n dealings as wagering 
are such thiuj Zs^^ ^ 

speculative and are or can be 1' ‘Z jZ “th 
transactions that thev -f kt ^ genuine 

transactions. Per Macleod C t Zr validity from such 

1 0820, ft « ■S'niiiufeso,,.. 

W3«l * *•». S8S, «S, 41T.22B<,„. n. R. ,„i8, 
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’ CHAPTERXIIL ' 

- ■ PAKKI ADxiT SYSTBM-CIJSTOir-BURDEN OP PROOF^ ' ^ ' ^ 

CONPLIGT BETWEEN PAKKA ADATIA^S 
DUTY AND INTEREST. 

In a recent case from the Sind Court Ferrers J. C. said :■ 
Now the words Pakld Adat have no magical efficacy in 
themselves. They are no more than a compendious descrip- 
tion of a body of local usages which vary from market to 
market. The Pakki Adat system which under the name is 
prevalent in Bombay has been held to involve a material 
departure from the ordinary relations of principal and agent 
see Chandulal v. Siddhafrai.^ 

It is clearly necessary that anybody setting up such a 
local usage must allege and prove the incidents of that usage. 
In Chandulal v. Siddhairai^ there was no suggestion of the 
alleged usage in the pleadings or in the issues nor was there 
any evidence which proved that the parties alleging such 
usage failed because of the absence of the necessary evidence, 
in the following j^ear a similar suit was brought by other 
litigants who as it happened were represented by the same 
learned counsel. Warned by what had happened in the 
previous case the plaintiff now came prepared with an ample 
mass of evidence to establish the usage which he set up. 
Bhagimndas v. KaiijP, 

Anybody setting up a local usage must allege and prove 
the incidents of that usage. And further that these incidents 
were brought to the knowledge of the upcoiiiitry constituent 
with whom the Pakka Adatia is dealing ; where the usage 
of Pakki Adat is alleged, the courts will require strict proof 
of it. The evidence of one man and that too the gumastha 
of the plaintiffs does not fulfil the requirements necessary in 
order to establish the existence and legal validity of a custom 
admitted to be at variance with the ordinary law of principal 
and agent/' 

1, Raghunath v. Rampratab Ram- R, 165. 

Chandra A. I. R. (1935), Sind 3. (1905) 30 Bom. 205 = 7 Bom. L. R. 

38 = 160 1.0,6. - 611. 
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The Pakki Adat system of transactions has now been 
well established in Bombay as a legitimate mode of com- 
mercial dealing ever since the decision of Chandavarkar T in 
kanji V. Bhagmandas\ His Lordship held in that case that 
mere was no confiit between the Pakka Adatia’s duty and 
merest and that the said custom was not unreasonable and 
tins opinion of the learned Judge was upheld by Jenkins C. J 
on appeaP where the learned Chief Justice delivering the 
judgment of the court said : “ Into this contract there is 
imported by the evidence of custom no such element of un- 
reasonableness as would compel us to reject it on that score.” 

he same learned Judge reiterated his opinion in Bhagwan- 
das v. Bujrorji\m iht Privy Council® where his Lordship 
delivering the judgment of the Board observed "that Pakki 
Adat dealings were well established as a legitimate mode of 
condiicting commercial business in the Bombay market”. 

business is very well known in 
me Bombay market it does not seem to be so very prevalent 

rh ° ^ Bombay before the decision of 

Chandavarkar J upheld on appeal by Jenkins C, J and Battv T 
^ pointed out before,® the said custom though alleged m 
Chandulal v. Stdhruthrai^ was not accepted by the court 
of appeal m the said case, even though the appeal came 
or hearing after the decision of Chandavarkar J in 

The learned chief justice pointed 
out that the usage proved before Chandavarkar J involved 
a material departure from the ordinarv relations between 

distinguished the case on 
the ground mat the learned Judge’s view in its favour was 
based on evidence adduced before him for the purposes of 

mf suggestion of the usage in 

the pleadiny or the issues nor any evidence which proved 

establishing a usage of which they in the said case 

2. (1905) 7 Bom. L. I filLso Bom. 4. (1905T29®Bom"291=7lom. L. E. 

3. (1917) 20 Bom. L. K. 561=42 
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ought to take jiicliciEl notice. 3ut the said ciistoiii held 

as proved by Chandavarkar ] in Kanji v. Bhagwandas^ 
was accepted as established on appeal in the case of S 
wmidas w Kanje hy ihe Court oi Appeal only a short time 
after the delivery of the judgment in Chandulal v. Siddhath- 
rai.^ Their Lordships observed." 

“ The documentary evidence in the case taken alone 
points to the relation of principal and commission agent, as 
w'as held in a similar case of Chandtdal v. Sidltrnihrai/ 
But here we have what was absent there, a large body 
evidence called to show that the relations between the parties 
were governed by the usage of the Bombay market known 
as the Pakki Adat system which it is alleged, allowed of the 
plaintiffs dealing with the December contracts in the way they 
did without prejudicing their claims against the defendant. 
It accordingly is necessaiy to examine this evidence and to 
see what it proves. '' 

In a recent Lahore case* it was contended that Pakki 
Adat dealings involved a conflict between the Pakka Adatia' 
duty and interest and that the custom even if proved 
unreasonable, but the said contention was overruled by 
Bhide and Currie JJ who held following the decision in 
Bhagwandas v. Kanji^ on the evidence before them that the 
usage was well known at Shamli a place in the Punjab 
added “ that the contracts were neither illegal nor immoral 
nor opposed to public policy and were not void under S. 
of the Contract Act" and further “that it was for the 
parties to decide on what terms contracts should be entered 
into and if they choose to enter into contracts with 
knowledge of the commercial usage governing them, there 
was no reason why they should not be held to be 
thereby even if the usage does involve some conflict between 
the agent’s duty and interest 


1. (1905) 7 Bom. L. R, 57. 

2. (1905) 30 Bom. 205=7 Bom. L. B. 

611. 

3. (1905) 29 Bom. 291=7 Bora. L. S. 


165. 

4. Jotram Bhensingh v. Jewanram 
Sheotimai A. I. R, (1932) Lab, 
633=33 PuDj., L, B. 985. 
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of cover. ^ ^ the market by way 
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look and must necessarily look to the P merchant 

the performance of the contracts r 

ontiacts. His obligations afe to 
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find cash or money for goods or goods for cash or money or 
to settle and pay the differences on the due date. 

6. The Pakka Adatia is not the disinterested broker ; 
he is a party to the contract and fully interested therein not 
only for the sake of the payment of his commission and 
brokerage in addition to the price of the goods, but also for 
the fulfilment of the contracts both to his own principal the 
constituent and the Bombay merchant. If the constituent 
sends goods for the due date, the Pakka Adatia is responsible 
for the price whether he has covered himself or not. 

7. The Pakka Adatia is entitled to substitute his own 
contract in fulfilment of an order from his up-country con- 
stituent so as to constitute himself the buyer or the seller as 
the case may be in respect of the said order. 

8. The Pakka Adatia is also entitled to enter into a 
cross contract with another constituent in fulfilment of an 
order from the first constituent, that is, if A the constituent 
sends an order to the Pakka Adatia for sale and B another 
constituent sends an order to him for purchase, the Pakka 
Adatia can cross the two contracts. 

9. The constituent on whose behalf the Pakka Adatia 
acts is not in the least concerned with the method or the 
manner, in which, the Pakka Adatia carries out his orders. 
That is a matter fully and solely within the discretion of the 
Pakka Adatia nor is the constituent entitled to claim as of 
right the benefit of any covering contracts entered into on 
the same day by the Pakka Adatia. 

10. The Pakka Adatia is not obliged to carry out an 
order of his constituent ; all that he is bound to do is to 
inform him at once of his inability to carry out the order so 
as to enable him, the constituent, to put through his oi'der 
through some other Pakka Adatia. 

11. The Pakka Adatia is under no obligation to 

substitute a fresh contract to meet the order of his con- 
stituent, nor is he bound, having accepted a selling order 
from a client for a particular Vaida to accept a cross buying 
order for the same client, or vice versa. * 

16 
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performance of the contract. ' 'V for the 
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damages for breach of contract. ^ ordinary 

certain Vaida^Ldttt\rati2lho^”*^^^ transactions for a 

«e of ,,.0 Vaida, & 

date on which the transaction; o , ^'“'^"^tion is not the 

of the Vaida. ‘ closed, but the due date 

ally eight annas. Tht rfasVn S^tfet h commission gener- 
ally responsible, in other words / ^ “^tres himself person- 

the performance of the contracts th”t guarantees 

goods for cash or cash to find 

custom relating to the Pakki AH / ® -^iie of the 

Another reasoit why he if nlid t transactions. 
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from his ^ 

for the ressonabl. ““-‘y 

contract between them purports to o '™-’’’ ‘*'0 

tion as to calling for and demand' absolute discre- 
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to sue his constituent fok recovery of ""“'tract and 
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him by reason of such default and give to the seller or buyer 
notice of his intention tO' do so. 

17. The Pakka Adatia's liability does not go to the 
extent of making him liable to the principal, the constituent, 
where there can be no profit by reason of any stringency in 
the market or for any other reason for the matter of that. 

18. The Pakka Adatia giiai'antees that the prices at 
which, he carries out the constituenf s buying or selling orders 
are the current prices on the date on wdiich such orders are 
carried out. , 

19. The constituent has to bear the loss or take the 
benefit of Exchange and the Pakka Adatia is entitled to debit 
the same to him. 

20. The Pakka Adatia is entitled to debit to the con- 
stituent interest on the amount due to him and also the costs 
and charges for remittances whether sent by hundi or by 
railway according to the prevailing custom. 

21. The Pakka Adatia, if he deliberately refuses or 
neglects to buy or sell according to his constituent's orders 
though he could have carried out the order, would be liable 
not only for the performance of the contract but also for 
damages. 

22. The constituent is entitled as a matter of right to 
file a suit against the Pakka Adatia for an account of the 
agency transactions. 
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THE KATCHA ADATIA 


INTRODUCTORY. 

The Katcha and Pakka Adatias are creatures of custom and 
as legal entities were first brought into legal existence and 
legally recognised, the former, by the decision of Chandavar- 
kar J, in Fakircliaiid Lalchand v. Dooliib GoiniidjF and the 
latter by the decision of the same learned judge in the case 
of Kauji V. Bhagwaudas^ and the decision of the Appeal 
Court, consisting of the late Sir Lawrence Jenkins C. ] and 
Batty J in Bhagwandas v, Kanji,^ So for as the law about 
the Katchi Adat system is concerned, it appears to be extant 
only in this Presidency and is now practically well settled by 
tlie final authority of the Privy Council. It is proposed here 
to point out the nature and course of dealings in the Katchi 
Adat system and the legal position of the Katcha Adatia 

in dealings entered in to by him on the basis of that system. 

The cases bearing on the subject, are only five in number. 
Two of these, viz., Fakirchand v. Dooluh^ and Mtikundchand v, 
Sohhagmal^ deal with the Katchi Adat system as known and 
recognised in the Bombay cotton market, and the rest of the 
three, viz,, Abraham E.J. Abraham v. Blnodiram Balchand^* 

1. (1905) 7 Bora. L. R. 213. 4. (1926) 28 Bora. UK. 1376 = 51 Bom. 1. 

2. (1905) 7 Bom. L. K. 57. 5. Suit No. 997 of 1914 an uoreported 

3. (1905) 7 Bora. L. K. 611=30 decision of Macleod J.# dated 

Bom. 205, 22nd March 1915. 
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referred todn the czse oi Abraham v. Sarupchaiid^ \nd 
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CHAPTER 1. 

EATCHl AD AT SYSTEM-COURSE OF DEALINGS 
-BOMBAY COTTON MARKET. 

The course of dealing in the Bombay, Cotton Market 
.realating to the Katchi Adat system first came up for decision 
as stated before, before Chandavarkar J in Fakirchand v. 
Dooltdd where the facts Avere as follows: — The plaintiffs 
trading as merchants and commisson agents in Bombaj’ 
brought the suit against the defendants carrying on business 
at Dholera for the recovery of the sum of Rs. 4,000 and odd 
as money paid by the plaintiffs on the defendants account 
to one P. N. There was no dispute that the plaintiffs acted 
as the defendants commission agents and Katcha Adatias 
and that the transaction in dispute was governed by the 
Katchi Adat system. The suit arose in the following 
circumstances : — The defendants employed the plaintiffs firm 
to act as their commission agents and in the course of such 
employment in August 1903 the defendants gave to the plain- 
tiffs an order to sell on their behalf 100 bales of Broach 
Cotton for forward delivery in March 1904. On receipt of 
the order to sell, the plaintiffs in accordance with the custom 
prevailing in the market sent for a broker and settled with 
him that he should bring a contract at Rs. 224-4-“0 which 
was the rate then prevailing in the market. The broker 
informed the plaintiffs that he had then a contract which he 
had entered into with a firm trading in the name of P. N. 
at the rate of Rs. 225 and he offered to transfer the contract 
to the plaintiffs subject to what is called the broker's gala 
and the plaintiff's accepted that offer in their own name. The 
result of the transaction was that the difference of 12 annas 
became payable by the plaintiffs on behalf of the defendants 
as vendors to the broker. Soon after the transaction was 
entered into, the plaintiffs informed the defendants both by 
telegram and letter that they had sold on his account 100 
1. (1905) 7 Bom. L. R. 213. 
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contended that being an agent he ms not entitled to make 
an}/ secret profit and that the defendant was not bound by 
the traiisaGtioii because the broker being an agent employed 
to find a buyer in the market transferred his own buyer to 
the defendants. It was held by the learned Judge that this 
profit of 12 annas per candy was not one of the nature of a 
secret commission but palpably was one made by the broker 
as one incidental to the business in the usual course of trade 
warranted by a well known custom of the market, that such 
transfers were customary and tended to the convenience and 
benefit of all parties where the rates in the market are con- 
stantly fluctuating, that such transfers were well known and 
as business in cotton was generally done accordingly — a 
transaction like the one in dispute was as much a transaction 
in the market as any other that could have taken place if the 
broker had gone into the market and found some one willing 
to enter into the contract at the originally settled rate of 
Rs. 224-4-0. 

Describing the course of dealing in the Bombay Cotton 
market relating to the Katchi Adat system the learned judge 
observed at pp. 215-217 of the import : 

According to these witnesses, whose evidence I accept 
as trustworthy, besides that it stands uncontradicted, business 
ill cotton is generally clone in the Bombay market through 
brokers by commission agents acting for their constituents. 
When an agent receives an order, he sends for a broker 
and settles the rate with him. The rate so settled becomes 
from that moment binding upon both the agent and the 
broker. This settlement is arrived at in consequence of 
the constant fluctuations in the market, which has a tendency ; 
generally speaking, to jump up or come down, every two 
minutes. Where the agent has settled a rate with the broker, 
it becomes a contract between the two and the broker 
remains personally bound till he brings a party willing to 
take up the contract. The broker in such a case adopts one 
of two ways. He either brings a party willing to take up the 
contract and introduces him to the agent and the party and 
17 
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to constant iiiictnations, the brokers arm themselves with such 
contracts and transfer t hem, subject, as in the other cases, to 
the broker's gala. This usage, according to the witnesses, 
has long prevailed in the market, is well-known, and' has 
tended to the convenience and benefit of all parties, I do 
not see that there is anything, unreasonable in it.' ■ It re- 
sembles the usage of the Jobber's contract prevailing on the 
stock Exchange in London, recognised as a valid ciistorn by 
the ; House of Lords^ in Nickalls v. Merry^ and in Co/rs' v. 
Brisfowe^, The defendants contend that they were not 
aware of the usage: but having regard to the evidence before 
me that it is well known I cannot believe this plea of the 
defendants. Moreover, the authority to the plaintiflfs having 
been to sell in the Bombay market carried with it all that 
was necessary and usual in the business in which the plain- 
tiffs were employed to act, according to the usage of the 
market. There is no conflict between interest and duty in 
the fact that a broker having personally entered into contracts 
with another party transfers them to a third party after having 
settled a rate with the latter. He enters into the contracts 
himself before hand to provide against fluctuations in the 
market and the subsequent transfer causes loss to none of 
the parties concerned. And the broker's gala is not always 
in favour of the broker. It goes to the broker where the rate 
of the contract he procures is less than the rate he has settled. 
If it is higher, it is the broker who has to pay. He wins or 
loses as the rate is less or more and such a custom cannot 
be treated as unreasonable, having regard to the risks the 
broker runs." 

On the question of brokerage, the decision of 
Chandavarkar J in Fakircbaiid v. DooluF^ was cited with 
approval by Kania ] in the recent case of Kashtrchmid 
Sadasukh v. Chtmilal Mnrliprasad.'^ The learned Judge 
said in this connection : As to the validity of the claim of 

1 . ( 1868 ) 7 li. L. 530. 4, Sait No. 1623 of 1935 iinreported 

2. (1875) 4 Ch. Ap. 3, judgment dated l4th septem- 

3. (1905) 7 Bom. L. K 213. ber 1936. 
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definite and unchallenged evidence showing clearly that 
, ' the plaintiffs had not done so."' , 

Mr. S. G. Veliiikar explains^ the Katchi Adat custom 
: '..follows : Under the Katchi Adat ■system the Katcha Adatia,^ 
hereinafter described as the agent, receives., an order - from 
an iip-coiintry constituent, say, for the sale of 100 bales of 
cotton at, say, Rs, 100 per bale. The Cotton Market is jer 
and subject to hourly fluctuations. The agent knowing this 
sends for a broker and settles the rate with him, say, Rs. 101 
per bale. This rate is binding on both the agent and broker 
from that moment. The broker remains personal 1)^ bound 
till he introduces another party to the agent, who is willing 
to buy the 100 bales, and relieves the broker of his liability. 
If, when this other party, whom we shall call X, is found and 
introduced to the agent, he agrees to buy at no more than 
Rs. 100 only per bale, the broker is liable to pay the difference 
between Rs. 101 and Rs. 100, namely, rupee one to the agent. 
If, on the other hand, the market has gone up, and X is willing 
to buy at Rs. 102, the difference between Rs. 102 and Rs, 101 
,^goes into the broker's pocket. In some cases the broker may 
transfer a contract previously made by himself with, say, Y 
to sell at a given rate, say, Rs. 100 to the agent ; and later 
introduces Y to the agent, and in due course Y and agent 
exchange kabalas " with each other. In this case the result 
is that the broker pays the difference between Rs. 101 and 
Rs. 100 to the agent. If, on the other hand, the rate 
with Y is Rs. 102, the broker takes the difference between 
Rs. 102 and Rs. 101 from the agent. This payment of the 
difference, which is either against or in favour of the broker 
according as the rate has fallen or risen between the time 
broker makes the contract with the agent and the time 
finds a third party to make a contract with the agent, which 
relieves the broker, is known as the broker's 
does not as a rule disclose his principal's name to the | 
agent with whom he eventuall)^ enters into a contract through 
the broker. The broker of course gets a certain percentage 
1. Cf. The Law of Gaming & Wagering (1922) Edition p. 471-474. 
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his constitiient : would be ' responsible. ■ The name' of the 
tip^GomitrY constituent is not communicated to the third party 
in Bomba}Y but the name of the third party with whoni the 
Katclia Adatia transacts business on behalf of the iip-coimtiy' 
constituent is communicated to the up-country constituent. 
The Adatia enters into contracts with the third paj'ties in 
Bombay on behalf of his up-country constituent as an agent 
the name of the principal not being disclosed....... Thus it is 

essential to remember that when under intructions from the 
defendant, the up-country constituent, the plaintiff ( the 
Katcha Adatia ) enters into transactions with third parties in 
Bombay, as his Katcha Adatia, he (the Katcha Adatia) does 
so in terms on behalf of an undisclosed principal as his agent 
and. that privity of contract is established on his entering into 
these transactions between the third parties and the defendant 
the constituent/' 

In the appeal preferred against the said decision of the 
Appeal Court to the Privy Council, Lord Justice Warrington 
who delivered the judgment of the BoaixP described the 
course of business and the relative position of the parties in 
Katchi Adat transactions which were not in dispute in the 
following words : '^^When a Katcha Adatia enters into 
transactions under instructions from and on behalf of his up- 
country constituent with a third party in Bombay he makes 
privity of contract between the third party and the constituent, 
so that each becomes liable to the other, but he also renders 
himself liable on the contract to the third party. He does 
not ordinarily communicate the name of his constituent to 
the third party, but he informs the constituent of the name 
of the third party. The position therefore as between himself 
and the third party is, that he is an agent for an unnamed 
principal with personal liability on himself. His remuneration 
consists solely of commission and he is in no way interested 
in the profits or losses made by his constituent on the 
contracts entred into by him on his constituent’s behalf. 


1. {1926} 28 Bom. L. E. 1376, 1379-80 = (1927) 51 Bom. 1. 5, 6, = 53 I. A. 241 
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CHAPTER II. 

katchi adat system-course op DEArTWrQ 

The incidents and custom relating to the Katchi a vV 

srjraf ?o “ tJr TL“*‘r >■“ 
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other parties in respect of the re contracts with 
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dehvery. Under the rules of the' Panel? c, ! 

>■ Sat, h„. Shroff Association 

“b'« •. th. 22.4 
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admittedly applicable to this 

sent by the second defend, 
delivery being taken and 
August, but on the morr ' 
defendants informed the 
able to give deliverjr owim 
Bazar. Admittedly a deliver 
defendants on the 14th Au 
tendered too late. On th 
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second defendants K r i- P'^ssed a decree against the 
. CO d dctendank, but dismissed the suit against the first 

defendants wi h costs. In other words the leaded judge 

held tha apart from custom the constituent »us entitled to 

recover the damages. 

After stating the facts as stated above the learned judge 

111 his judgment observed : ^ ^ 

The position therefore was that the plaintiff had 
instructed the first defendants to enter into a mn+roM o.., m.- 




e la or the purchase of SO bars of silver. The first defen 
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was not seriously pressed before him nor was it even argued 
and there is noting m the judgment of the learned judge to 
indicate that it was present to his mind or that he intended 
to answer it. 

Before the decision of Macleod J, Abraham who was fullv 
conversant with the custom of the market and the usual 
course of the dealings contended that Hiralal Ramgopal i 
Katcha Adatia was responsible to him and he declined to 
have anything to do wath Sarupchand, between whom and 
Hiialdl Ramgopal the contract in the first instance for the 

the decision 

of Alacleod J, as the Katcha Adatia was discharged from all 
liability in that suit and Abraham made to pay his costs he 
completely changed his ground and asserted the full liabditv 
of the defendant Sarupchand from the first, but the defence 
which was barely hinted at in the former case before 
Macleod J was made virtually the only ground of defence in 
the suit before Beaman J upon an exactly similar contract on 
the same terms and almost between the same parties. The 
defence was that there was a custom of the silver market 
w eieby the selling shroffs were not personally liable to the 
principal of the buying Adatias, non-liability on the ground 
hat If they had known Hiralal Ramgopal was not a principal 
the} would not have entered into the contract. The course 
of dealings ^evading in the Silver market was eloborately 
discussed by Beaman J in the latter case just cited. The 
learned judge in his judgment said in this connection. 

“Indeed the general course of dealings is well- 
known and IS not restricted to the silver market. That 
raaitet IS controlled by a body of influential shroffs and 
chocksies, while a limited number of wealthy and reputable 
brokers appear to be accorded similar privileges. Any out 
sider desiring to speculate that is to buy forward or sell 
forward, with any of these shroffs or chocksies must get his 
contract registered in the name of another member of the 
same Ring or Association. The Association of shroffs is 
governed by Rules, but none of the rules specially lay down 



u.. wxauuons, i am here describing. Nevertheless, it is 

ceitam that no shroff whether dealing with a constituent of 

his own or on his own account with some other outsider will 
enter into any direct forward contract unless it is made in 
form at least directly with another shroff. That is to say if 
A an outsider, desires to speculate with B, in silver for a 
futuie Vaida, B, will only consent to do so on condition that 
the contract is registered as between himself and C, another 
s lo^, I use the term shroff generally here to avoid 

privileged members 
of the Association. Thus, A is desirous of buying forward 

e us say, from S a shroff. S may be quite willing to sell 
but according to the practice of this market he will not sel 
dn-ect to A but will insist upon A giving him the name of 
ome shioft with whom he may make a forward selling 
prcsent case the shroff so employed bv 

Abiaham to effect his forward speculative contract with the 
defeidant Sarupchand was Hiralal Ramgopal, and the object 
N1 this is clear. Avery large majority of these forward 
peculations are probably wagers and shroffs do not care to 
_ incur the risk of those, who are speculating with them on 
; ttese terms, repudiating their bargains. They can as a rule 
- depend i|pon each other to cany them out. That is why 
^ey insist upon every contract of the kind being in form a 
direct contract between shroffs as principals. Two such 
iroffs appealing as principals in a forward selling contract 

^ may have each his own outside constituent who is the perron 

^really inteiested and the evidence is that in such cases outside 
{Constituents have no remedu xurKn* • ' outside 

'the inner Rina wJm u , ^^hatsoever against the shroff in 
. Ring with whom they have contracted through the 

of a shroff employed by themselves S the 
tiff Xt “taaX “'■“P'tag all the facts alleged by the plain- 

Bholanui. went to the'’d“e''ndrt*Sa ‘ll" 

L l ‘'P ’'Ofld sell 50 bars of silver 
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would bring the name of another shroff. Had Bholaram 
himself been a reputed broker he might have at that point 
conciuded the bargain in his own name and reported to his 
principal Abraham tliat he had made a contract with Sarup™ 
chand on his behalf for the sale of 50 bars, August Vaida, As 
it was, Bholaram mentioned Hiralal Ramgopai as the plaintiff 
Abraham's Katcha Adatia or shroff. Accordingly Abraham 
wrote on 13th of July 1914, a letter. Ex, A. in the case, to 
Hiralal Ramgopai requesting him to enter into a contract on 
his behalf for the purchase of 50 bars of silver etc. agreed to 
be purchased by his broker Bholaram. There can be no 
doubt that all the three parties were perfectly well aware of 
the parts that each was playing in this transaction. I have 
not the least doubt that Sarupchand in spite of subsequent 
denials knew perfectly well that Abraham was the person for 
whom the silver he was selling nominally to Hiralal Ramgopai 
was being bought. Hiralal Ramgopai of course knew that 
he was emplo3"ed bj^ Abraham to carry the contract through 
since according to the unwritten rules of the Association and 
the universal course of dealings it would be impossible for 
Abraham to enter directly into a contract of this kind with 
Sarupchand. Now, the person employed is Hiralal Ramgopai, 
he was employed in this transaction by Abraham, that is to 
say as a Katcha Adatia and was remunerated at the rate of 
Re. 1 a bar of silver. This remuneration may be called a 
commission and the plaintiff in the form his case has now 
taken naturally insists upon this feature of the transaction. 
Hiralal Ramgopai on receipt of Abraham's instructions to 
enter into a contract with the defendant Sarupchand for the 
purpose of 50 bars of silver at Rs. 75 per 100 tolas for August 
Vaida, at once entered into the required contract and its 
complete form is exhibited in his books, Ex. B. There 
Hiralal Ramgopai records that Sarupchand had sold and he 
Hiralal Ramgopai had bought 50 bars of silver at the stipu- 
lated rate etc. that is to say Sarupchand is credited wdth the 
price. Above this is a debit entry to Abraham which in 
form would make it appear that he Abraham had bought 50 
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Katchi Adat terms insist upon the particular mode in the 
following terms, 

'' I think, in the first place that the reason which has 
induced shroffs dealing in the silver market to insist upon 
this mode is as I have before observed that a very large 
majority of contracts so effected are pure wagers. Naturally 
then different considerations would come into play in estimat- 
ing the reasonableness or otherwise of customary modes of 
dealing directed to such ends than might be applicable 
in the conduct of strictly regular business. It will, however, 
I think be apparent on a consideration of what always happens 
when an outsider desires to speculate in silver with a shroff 
that the form given to the dealing as a whole is intended not 
so much for the security of the outsider as to protect the 
shroff from harassment from without. The Rs. 50 paid by 
Abraham to Hiralal Ramgopal as the reward of his services in 
entering into this contract with Sarupchand would clearly 
not entile Abraham to any very great advantage or onerous 
services at the hands of Hiralal Ramgopal. The need of the 
insertion of Hiralal Ranigopaks name instead of that of 
Abraham is clearly Sarupchand's need of guarantee and 
protection, and the evidence given by all the Marwaries who 
have been examined here shows that this is the primary 
motive. Sarupchand, whether we regard for the moment, 
Hiralal Ramgopal merely as an agent and Abraham as 
principal, is to be guaranteed by Hiralal Ramgopal. About 
that there is no doubt. Every one is agreed that when 
contracts such as those evidenced by Ex. B in this case have 
been made, Hiralal Ramgopal in the event of Abraham repu- 
diating or failing to fulfil his contract would be answerable 
to Sarupchand/' These reasons, it is submitted, are on the 
whole correct, except that the learned judge was mistaken 
in thinking that a large majority of contracts so effected on 
Katchi Adat terms were pure wagers. The real reasons are 
given by the learned judge himself in the rest of the passage 
just cited. 
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Ihe learned judge held that the custom set up by the 
defendants was established, and that the plaintiff had no 
remedy against the defendant, whatever might be his remedy 
against his agent Hiralal Ramgopal and dismissed the suit. 
He held that the mere fact of Abraham having paid Hiralal 
Ramgopal Rs. 50 to make a contract of the kind he required 
with Sarupchand and having made it to remake it again with 
himself did not establish any privity of contract between him 
( that is Abraham ) and Sarupchand. The plaintiff appealed 
The appeal Court consisting of Scott C. J and Heaton^ T 
held that the evidence led by the defendant fell far short 
of proving the custom alleged, that if at the date of breach 
damages were recoverable by the usual and recognised 
measure, it did not matter whether the adatia or the principal 
IS sued if any suit is necessary and that the ordinary law of 
principal and agent applied and the plaintiff was entitled 
under the contract to claim the difference in price behveen 
the contract rate and the market rate at the time of breach 
Beaman J in the lower court and the court of appeal held 
at the defence that the defendant would not have con- 
tracted if he had known that Hiralal was not a princioal 
was not tenable, Beaman J holding that Sarupchand knew as 

finSlin^ofR Abraham was a principal and this 

hndmg of Beaman J was also confirmed by the court of 

The custom in Katchi Adat transactions for forward 
dehveiy in the Bombay silver market, so far as it was 

Sscribedt has been 

scribed by Scott C. J in his judgment as follows “ It is 

not disputed that a custom of the Bombay silver market for 
7“ n “7“'* “ the ostensibtotle” 

and sellers though shroffs may have and often do have out- 
side principals for whom they are acting Th. Qi, 7 ? 
ec..„g for principals, «rh sLctS t ^afoM Adi.td 

ITf'T ‘he case of atSi “ ‘t thf 

roff guarantees the performance of the contract to 
1. AbraMr. v. Sarupckani (1917) 19 Bom. L. R. 608=(1917) 42 Bom. 224. 
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the other Shroff, but does not guarantee its performance to his 
own principal. In the case of Pakki Adat the Adatia Shroff, 
who theii acts for a higher rate of commission, is liable as a 
principal both to his own employer and to the other shroff. 
This custom whereby onl}:' Shroffs are the ostensible parties 
is observed for two reasons agreeable to the Marwari Shroffs : 
first, that on every forward silver transaction a commissiosi 
becomes payable to one or both of the Marwari Shroffs; and, 
secondly, that the Adatia Shroff guarantees to the other 
Shroff- performance of the contract.'" 

It will thus be seen that this was a simple case in which 
the plaintiff Abraham had employed Hiialal Ramgopal as 
his Katcha Adatia for the purchase of silver in the Bombay 
market. The Katcha Adatia bought the sih^er from the 
defendant Sarupchand pursuant to the orders of his 
constituent, the plaintiff. The defendant Sarupchand com- 
mitted a breach of the contract and refused to deliver the 
goods and denied his liability to the plaintiff Abraham 
on the ground of custom, a custom which was held not to 
have been proved by the court of appeal, though upheld by 
Beaman ] in the trial Court. The appeal court decided the 
case on the footing of agency, treating the Katcha Adatia as 
an agent contracting on behalf of an undisclosed principal. 

The nature and course of dealings in the Bombay silver 
market was recently described by Kan ia J in a recent case^ 
where, his Lordship observed : ■ ■■ 

The mode of effecting transactions in silver by a 
Katcha Adatia in the Bombay market is as follows : Some- 
times the iipcoiintry client arranges his transaction with the 
Bombay merchant direct and the Katcha Adatia, has merely 
to note the transaction as between himself and tlie Bombay 
merchant. In other cases he receives instructions from his 
up-country client to put through a certain transaction. In the 
ordinary course he instructs a broker to put through the 
transaction in the market and the broker reports to the 

L Kasturchand Sadasulch y. Chunilal Murliprasad, unreported Judgment 
of Kania J dated I4th September 1936 in suit No. 1623 of 1935. 
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been put through as instructed by him and w 
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with whom the different transf J P^'irties 

rough soda book and these entries a-.' in his 

in the hrst instance. The entri-s fr-!^ broker 

are then taken to the fair Soda bool f " 
posted in the ledger. The Raiuai h , 

In that the clerks of the respective tv r f^ook. 

to show the acceptance or confirmation oH^ 

■ Phe premium is not initially credited or , V'.f ’ ' 

of the premium is included in t! bie amount 

transaction. That is why in the , !- resulting 

. premium was credited in th” ' 

Motichand on 13th Aumist " account of Raichand 

The learned judge in this n 

■n his judgment. “Having reCrWi 
also the judgment of the PWw n Judgments and 

referring to Abraham v SarnM Council, after briefing 
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if the client, before; the due date, discloses himself , and offers 
to perform the contract, it is the' duty of the Adatia to see that 
the contract, iS' performed either by giving or talving delivery 
as the case ' may be. 'One important aspect of the' Katchi 
■Adat system js that although the Bombay merchant knows 
on whose account the transaction is put through, and the 
case of Abrahcmi v. Sarupchand and the facts of the present 
case show that sometimes the transactions are directly 
negotiated by the client with the Bombay merchant and the 
Adatia is only asked thereafter to note the transactions in 
his name, the Bombay merchant does not enter the transac- 
tion in the name of the up-country client. Therefore 
although the Bombay merchant knows the name of the party 
on whose account the transactions may have been entered, 
he insists on recognising the Adatia as the principal in the 
transaction and liable to him for the performance thereof. 
In his turn the Adatia has the right to enforce the transaction 
against the Bombay merchant. Correctly speaking it is not 
also a case of guarantee, because the obligation of the Adatia 
to the Bombay merchant does not depend on the failure of 
the up-country client to perform the contract. To the 
Bombay merchant the Adatia is the principal party liable on 
the t,ransaction,” 
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CHAPTER III. 

the katcha adatia axd wagerlxg. 

Now that the nature and incidents of the Katchi Air r 

has been e.Yplained, the reader will fine it easv to ^ 

the question of rvacrerincr in nn 7 ' ^ grapple with 

tions. Thereis oX one ca 

facts of the case rr^ditt r" The 

Balia doing business as a Katcin /difia 
consideration of the navment / i ■ ° Bombay in 

, certain forward trVnsactin ° entered 

Of B.„ac,. co.,;777 :i!r7 ir,r '’“-’■-0 

Broad, cotton on belwK of H,c ita7n't “ 

constituent one Sobirunml P' Ins up-countrv 

Bombay. A large “Xf oaheT , 

third parties xvere also entered intoT ri 

or his munim, who then gave the plaintiff ""o^shtuent himself 

Adatia and the third parties with ' 

made, had thereupon the liabilitv contracts xvere 

defendant’s Katcha Adafe ThJ l " 

the plaintiff ( the Katcha Adatia if” between 

country constituent , “O' 

. ; to give or take delivery, but wn. "Pon 

differences in respect of the forward f ^'eceive 

;;Teji-ManditranseJ^=tionsavere ^ the 

possible losses on the forward contracts ^.gainst any 

^ existed, however, between the plaintiff af ° agreement 

land the third parties with whom the ^ Natcha Adatia) 

1 entered into. On the --- 

jtaken together was a loss of about \ f 

i inclusive of interest upto the date of tl ‘Ond odd 

paid and for the reiLuitmtt of IT”; 

by a principal to his agent he si ”iT' due 

defendant pleaded that all the TntracT ^^‘^^endant. The 

„ 1- ^fukundekand Balia v 8 ?h ‘ nature of 

J i097. • ^<^smal Gianmal (1924) 26 Bom. L. R. 
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wagering transactions and therefore unenforceable under 
s. 30 of the Indian Contract Act and the Bombay Wagering 
Act ( Bombay Act III of '1865 

II was admitted by the defendant in his evidence that 
he had employed the plaintiff as his Katcha Adatia at 4 annas 
commission and that he. was to -pay, if the other party that is 
the third party with whom the contract was entered into by 
the Adatia failed and that the plaintiff was not liable lor ihe 
loss of the goods or his transactions and that the plaintiff's 
used to inform him of the persons with whom the trans- 
actions were effected. The learned trial judge Kemp J before 
whom the suit came on for hearing in the first instance found 
that so far as the third parties in Bombay were concerned, 
the transactions were not wagers, but that they were real 
contracts and that as between the plaintiff and the cJefenclant 
on the one hand and those third parties, they were such as 
could be enforced in law by or against them. The learned 
Judge treated the forward transactions and the Teji-Mandi 
transactions on the same footing so far as the question of 
wager was concerned and held that all the transactions were 
wagers and found that the circumstance that there was no 
arrangement with the third parties in Bombay that they had 
only to receive or p^iy differences was immaterial if there was 
an arrangement with the agent that the defendant would only 
be called upon to pay or receive tlie difference, as according 
to the opinion of the learned judge, the nature of the contract 
with the third parties in Bombay could not affect the question 
between the plaintiffs and the defendant as such and could 
not prevent them from being wagering. He accordingly field 
that the forward and Teji-Mandi transactions were void and 
dismissed the suit. The plaintiff appealed against the said 
decision and the appeal came on for hearing before the late 
Mr. Justice Shah, then Acting Chief Justice and Kincaid J, 
who reversing the decision of Kemp J, held the forward 
contracts and Teji-Mandi transactions not to be wagering 
and decreed the plaintift'hs claim, observing that in order to 
establish the plea of wager, it was necessary for the defendanl 
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to piove that the common intention of the defonA t- 
plaintiff on the one hand and of the third ^ the 

hand .as to deal in differences onl ^ 

Appeal Court was dehved bv Shah A^ C V 

judge, after stating the facts of the case and ’ ch Ji 
course and nature of the dealings in Katchi thf t 

m dealing with the question of wager in such f 

observed : ^ -ucii tiansactions 

On these facts the question arises whether fhr r 
actions in suit can be treated as ^va-erinc. trJ \ 
learned trial judge is of opinion tlut the T"- 

the dcSsio^rj/Itfe^^^^^^^ influenced by 

Apart from the decisions, w^emlL 

» K.tcha Adatia by an np.c„„„,„. 'oJZZtTiZf “ 

m Bombay, and wtemTO^havI ‘a^i^tf T’' ' 

not enough for th'TeL j , , "■“* ■* « 

between himself and hi,, Adaha tha” tlfeTdaba 

arrange business for him as nnf try - ^ 

or take delivery. In order that ^ to giw 
treated as a xvager, it is essential that be 

the two parties should be to ^ common inten- 
^ The two parties to the co^tr ct f H 
the defendant and his agent Irtlm " 
third party with whom the Ada h 

contract on behalf of the defend. 7 '"to the 

n is essentia, for the deferSn, T 
armngement with the plaintiff „ P™™' "<>1 '*bat hi, 

A ulu as to whether there 
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was a common iiitention to wager as between him or the 
plaintiff on the one hand and third party on the other. 
In this ease it is established that the contract which is 
entered into by the Adatia on behalf of the iip-cuLintry 
constituent is a real contract which is enforceable against 
the third party by the defendant. The mere fact that as 
between the defendant and his agent there is an arrangeinent 
that the agent shall so arrange business as not to require 
the defendant to give or take delivery is a matter which 
does not affect the nature of the contracts as between him 
and the third party in Bombay, but is a matter, merely 
between him and the plaintiff, not affecting the nature of 
the contract. Having regard to the admitted course of 
business between the parties and the law on the point, I 
should feel little difficulty in holding that the plea of wager 
is not open to the defendant, unless he is in a position 
to prove that the transactions entered into with third 
parties on behalf of the defendant were wagers, i.r.; that 
the common intention of tlie defendant and the plaintiff 
and the third parties was to deal in differences only.*' 
The learned Judge then reviewed the decided cases bearing 
on the subject, especially the case of Manila! v. RadJuikison^ 
a case dealing with Pakki Adat transactions and then 
observed: — That situation could arise in the case of a 
Pakka Adatia, because as between the Pakka Adatia and the 
up-country constkuent, both are principals with reference 
to the contract, and it does not matter in the least as to 
whether the Pakka Adatia has entered into other contracts 
with third parties to cover that contnact or not. It is entirely 
a mailer of his discretion and choice to enter into contracts 
with third parties ; but the contract between the Pakka 
Adatia and the up-country constituent is complete. In the 
case of a Katcha Adatia it is not so. If the Katcha Adatia 
does not enter into a contract with a third party in pursuance 
of the instructions given by the up-country constituent there 
is no contract and the order of the constituent remains an 
1. (1920) 22 R. 1018===45 Bom. 386. 
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unexecuted order. It is only when he enters into a contract 
with the third party on behalf of his constituent that the 
contract is complete, with this additional circumstance that 
the Katcha Adatia guarantees payment of losses on behalf 
of the up-country constituent to the third party in Bombay. 
The learned then cited the observations at p. 419 from the 
judgment of Macleod C. J in Manilal v. Radhakisson^ already 
cited before at pp. 23 & 24 of Book No. I and continued : 

In the present case, the corftracts clearly fall within the 
first and third categories. As I have already pointed out, the 
contract is complete as between the defendant and the third 
party in all respects, with this additional circumstance that the 
Katcha Adatia stands guarantee for the pa}mient to the third 
party in Bombay for losses and that the name of the up- 
country couvstituent is not disclosed to the third party, though 
the fact that the Adatia is acting as an agent is undoubtedly 
disclosed to the third party in Bombay. In such a case the 
transaction may be a wagering transaction but only if the 
common intention of the two parties, the third party in 
Bombay and the up-country constituent, to deal in differences 
only is proved. Unless that is proved, it cannot be treated 
as a wagering transaction.'' 

As a result the Appeal Court reversed the decision of 
Kemp J, allowed the appeal and held that the transactions 
were not wagering, as it had not been shown that the third 
parties with whom the plaintiff made agreements were parties 
to the understanding between the plaintiff and defendant not 
to give or take delivery, but only to deal in differences and 
directed an account of what w^as due from the appellant to 
the respondent. Against this decision of the Appeal Court 
an appeal was preferred by the defendant to the Privy 
Council who confirmed the decision of the Court of Appeal 
and held that the transactions were not void as wagering as 
they did not^,fall either within S. 30 of the Contract Act or 
within Ss. 1 and 2 of Bombay Act III of 1865, that the 
respondent was entitled to be indemnified by the appellant 
1. (1920) 22 Bora. L. R. 1018 = 45 Bom. 386. 
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, against losses for which he became liable to third parties and 
that the understanding between the appellant and the respon- 
dent only meant that the respondent would by covering 
contracts or otherwise, provide for or take the goods or pay 
the differences on the appellant’s behalf. Lord Justice 

Warrington delivering the j udgment of the boardMealing with 

the question of wager observed at pp. 14 & 15 of the report. 

The respondent, as the appellants agent, and acting in 

accordance with his mandate, made genuine contracts on his 
behalf with third parties in Bombay. Under these contracts 
both the appellant and the respondent were bound to the 
third parties either to perform their obligations or to pay 
damages for their breach. The respondent having entered 
into these contracts as agent for the appellant, the latter was 
pnnia facie bound to indemnify the former against any 
liability incurred in respect of them. He was, on the other 
hand, e.xclusively entitled to the benefit of them— a gain to 
the appellant would involv’e no loss to the respondent nor 
would a loss to the appellant result in again to the respondent 
The only remuneration to the respondent was his commission.' 
See {Forgd v. Ostigny-). The understanding between them 
referred to above merely means that the respondent would 
by covering contracts or otherwise, provide for or take the 
goods or pay the difference on the appellant’s behalf. In all 
this there is not, in their Lordships opinion, any element of 
wagering as between the two parties. As between them 
neither party stands to win from or lose to the other ac- 
cording to fluctuation of price or any other event. The very 
essence of a wager between them is thus absent. 

Counsel for the appellant raised before this Board a new 
point, founded on ss. 1 and 2 of the Bombay Act HI of 1865. 
But once it is established that the contracts with the third 
parties are genuine contracts and not wagering transactions, 
the provisions of these sections have no application and the 
point therefore fails.” 

1. (1926) 28 Bom L. E 1376, 1381 = 51 2. (1895) A. C. 318, 322. 

Bom. 1, 14-15=53 I. A. 241. 

20 
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CHAPTER IV, 
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1- (1924) 26 Bom. L.R. 1097. 2. (1926) 2S p t ^ 
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case sec. 211 of the Indian Contract Act III of 1872 seems 
to be clearljr applicable in asimichas the Katcha Adatia has 
failed to carry out his duties according to the custom and if 
his principal sustains any loss, he is bound to make it good 
to him and if any profit accrues, he is bound to account for 
it to his principal as he has received the amount of the 
valan that is the profits accrued due to the constituent on 
settlement. 

In the second case also, it would appear that the Katcha 
Adatia is liable for breach of duty and negligence, as he has 
failed in his duty not only in not disclosing the name of the 
third party to his principal, but also in not receiving the 
amount of the valan from him, though he is not a guarantor 
to his principal. But though the Katcha Adatia would be 
thus liable, his liability counts for nothing in asmuchas he 
liaving become insolvent, it is difficult to understand of what 
advantage it is to the constituent to sue the insolvent Katcha 
Adatia. 

It will have been seen that it is one of the most important 
duties of the Katcha Adatia to inform his principal of the 
name of the third party in Bomba}^ with whom ha contracts 
in pursuance of his principars orders tliongh he is not bound 
to give the third party the name of his constituent. In Fakir-- 
chaiiii \\ Dooltib^ before Chandavarkar J great grievance was 
made by the defendants of the fact that the plaintiff Katcha 
Adatias had not given them the name of the third party in 
Bombay with whom they had contracted on the ground that 
if the name of the third party had been given to them at 
once, they would have been in a position to decide whether 
they should have settled the contract before the third parly 
closed his shop. The learned judge treated this complaint 
only as an afterthought and brushed it aside. In the two 
silver cases^ ^of the plaintiff Abraham before Macleod J and 
Beaman J, Abraham was informed of the names of the selling 

1, (1905) 7 Bom. L. K. 2X3. 3. Abraham v. Sarupckand, suit No. 

2. Abraham v. Khetsidas, suit No. 542 of 1916. 

997 of 1914. 


156 


THE KATCHI ADAT SYSTEM. 


shroffs a., cl consequently there was no grierance on th,s score 

iHe name of the third party and hence there was no , 
gnerance in that case also ^neic uas no such 
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' SUMMARY. ■>. 

The principles of law relating to the Katchi Adat system of 
transactions and the nature and course of the business done 
on the basis of that S5?'stem may be summarised as follows : — 

1. The Katclia Aclatia is purely an agent acting on 
behalf of his constituent up-country or local who is an un- 
disclosed principaL 

2. On receipt of an order from the constituent for sale 
or purchase of a certain commodity, the Katcha Adatia has 
to carry out his instructions and enter into contracts with 
third parties in Bombay and privity of contract is establislied 
between the third party in Bombay and the constituent, only 
when the Katcha Adatia enters into transactions with third 
parties in Bombay in pursuance of the order. If he does 
not do so, tlie order remains an unexecuted order and there 
is no contract whatever. 

3. The Katcha Adatia is responsible for the fulfilment 
of the contract to the third parties in Bombay with whom 
he enters into contracts on receipt of an order from his 
constituent, though he is not responsible to his own principal 
the constituent who has to look to the third party in Bombay 
for the fulfilment of the contracts. The tliird parly in 
Bombay is, however, entitled to hold the Katcha Adatia's un- 
disclosd principal the constituent liable for the performance 
of the contracts entered into by him through the Katcha 
Adatia. ^ : 

4. The name of the constituent is not disclosed to the 
third parties in Bombay, though the name of the third 
party in Bombay is disclosed to the constituent. The third 
party in Bombay, however, knows perfectly well and he is 
informed by the Katcha Adatia to that effect that the Katcha 
Adatia is acting as an agent on behalf of his constituent. 

5. The constituent can and must sue the third party in 
Bombay for the fulfilment of his contracts ; he cannot sue 
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his own Katcha Adatia as he is not responsible to h' 

he the Katcha Adatia carries out thV Tn.7 

constituent by enterini^ infn tr “^^hons of his 

>-> cnienng into transactions with thirr? 

m Bombay. As a matter of fact the Katcha A rl r. 

the conduit pipe or the channel, through which iV”'" 
into transactions in the Bombay market " 

6. The Katcha Adatia’s remuneration consists sol,.! . 
commission and he is in no way interested in tn 1 
losses made by his constituent on the contracts 

on his constituents behalf. ' " 

7. It may happen that the constituent mo,, o 
transactions with the Bombay merchant direct in7'f 

contract is established^Xe^en VL^contthuLt^ uT'^^ 

parties in Bo*,, as soon as o' M 

constituents orders, an agreement merciv beta-een the 
constituen and the Katcha Adatia that no deli^ms b 
given or taken in respect of the tninsactions to be „ “ a 
nito in pursuance of the orders <^iven K,. n • 

the Adatia and that only differences uitiu! 

of the said transactions, will not vitiate''the ’"ospect 

wagering and therefore void on that' ar^ ^“^^^I'ons as 

common intention of both the parties' to^tir*’ 

the constituent and the Adatia on H ^ viz. 

party in Bombay with whom the contracts’are enl^^'^J 
on the other hand, is to avager and hi " 

behveen all of them not to give or take d T' "‘u '"Sreement 
grve and pay differences in respect of the said 
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CHAPTER VI. 

\ THE DEL CREDERE AGENT, THE KATCHA ADATIA AND 

THE PAKKA ADATIA COMPARED AND CONTRASTED. 

The Del Credere agent has been defined in Bowstead’s Digest 
of the Law of Agency (1932) 8th Edition at p. 5'^ as a 
mercantile agent who, in consideration of an extra reniiioer- 
ation, which is called a Del Credere commission, guarantees 
to his principal that third persons with whom he enters into 
contracts on behalf of the principal shall duly pay any sums 
becoming due under those contracts/' 

(a) A Del Credere agent is one, who guarantees and also 

makes himself personally responsible to his own principal 
for the perforniance of the contract by the other contracting 
party. He receives a special commission called a '^com- 
mission Del Credere " as a price or premium which is paid to 
him by his principal for the guarantee he gives that the third 
party with whom he, the agent, enters into contracts for his 
principal will duly perform his contract. He incurs only a 
secondary liability towards the principal ; he is in efi'ect a 
surety for the persons with whom he deals to the extent of 
any default by insolvency or something equivalent, but not 
to the extent of a refusal to pay based on a substantial 
dispute as to the amount due. See Mulla's Contract, (1931) 
6th Edition, p, 558 and Thomas Gabriel & Sons v. Churchill 
& His liability in regard to the guarantee must be 

distinguished from his liability as agent. With all that, his 
position is that only of an agent and he brings about con- 
tractual privity between his own principal and the other 
contracting party so that all the implications of the ordinary 
law of agency apply to him save as pointed out above. 

(b) The Katcha Adatia guarantees the performance of 
the contract to the other contracting party with whom he 
enters into a contract in pursuance of the orders of his own 
principal, the constituent, but he does not guarantee the per- 
formance of the contract to his • constituent. He establishes 
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contractual privity between his own constituent and the third 
} aity and there is no contract whatever, unless and until ti, 
Iiatcha Adatia enters into a contract with a third partv in 
p juance ot ta consliluenfs orders. Tire main d ffe mrce 
behveen the Del Credere agent and the K.atcha A« i i- 
■at the former guarantees the performance of the contnci 

uhik the latter guarantees the performance of the coLacI 
not to hrs own principal, the constituent, but to the th, ' 
party wrth Whom he contracts pursuant to his corrstituem's 

Crlere aeent To“t "■<= ^ 

that A ^ let us suppose 

that A, the constituent, orders B, his aijent to enter IL 

contract with C the third party. Now 'd B the al " 

contract by C to A, but not by A to C, but if E is a KaJh! 
by A to c'bm'noT'^?* ““ Pf'-foctoance of the contract 

- ciiaifitts; to htor pt7pr 

but also to the third party, with whom constituent, 

tracts,itatalI,i„p„Lan;7of 

though he is not bound to do so He E co ’ 

prrncipal to the contract both as bitweeu htaS . 
own principal, the constituent on hT his 

between himself and fho fi * i ^4. • hand and as 

principal so far as the canyinl o.rf of theT “ 

concerned, while the former t™, via 

the Kafrh-» Credere agent 

onto. ThetmU“\rh'r?'l\“" 

o^Lz::;Te^rpttomSrr 

established between the consttaro/tte'Lfa^^^^ Tnd 
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the third parties with whom he contracts in pursuance of his 
orders, if at all, and it is for this reason, viz., that he acts in 
the contracts as the principal both as regards his constituent 
and the third parties in Bombay and accepts responsibility 
as such, that he is paid a higher commission. In other 
words as Mr. Tyabji in his book on the Indian Contract 
Act, 1919 Edition, at page 545 in foot note 5 says, 
Pakka Adatia is a Del Credere agent and something more, a 
Katcha Adatia holds a position analogous to that of a Del 
Credere agent, but holds this position not in regard to Iiis 
own principal, but to the other contracting party/' 

There is thus both a striking similarity and dissimilarity 
between (1) the Del Credere agent (2) the Katcha Adatia and 
(3) the Pakka Adatia and their legal positions. The similarity 
lies in the fact that each one of them guarantees the per- 
formance of the contract he enters into. The first guarantees 
it, as seen before to his own principal, the second guarantees 
it to the party with whom he enters into a contract pursuant 
to his principal's orders, but not to his own principal, while 
the third guarantees it both to his own principal and the third 
party if any, with whom, he contracts in pursuance of his 
principal's orders. The dissimilarity lies in the fact that the 
first two are really and purely agents, while the last is 
considered to be a principal both with regard to his own 
constituent and the tliird party in Bombay. But it must be 
noted that his position is that of an agent also* The Del 
Credere agent is in the position of a surety, the second is 
really an agent though he guarantees the performance of 
the contract, the last is employed in his own capacity to fulfil 
and carry out his principal's (the constituent's) orders which 
he may do by appropriating the contracts to himself or by 
entering into contracts with Bombay merchants by way of 
cover as he likes and is considered as a principal, but still he 
does not altogether give up his character of an agent. 

It may be argued that **To compare the Pakka Adatia 
with (1) the Katcha Adatia, and (2) the Del Dredere agent as 
has been done only accentuates the initial error as there can 
21 
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nothing in common vvith each X 

that there is no simiiaritv "etween ! ' nnlike, 

guarantees the performance of the contn'n ^ 
the reason that every eontractinc^ -ontiact he enters into for 
formance of the contract hi guarantees the per- 

unnecessary in the case of a person . k and 

becanse if the party agrees toLt contracting on his behalf 

tt has been shown Z j Performance.” 

Adatia and the Pakka AdatL^ 1 

especially the first two, as to Sm "^"""^ially agents 
fonbt whatever, because the Del Cref!^°^^*^°"* there is no 

hastheKatchaAdatirrel LlTr';r"o^''‘^^^ 

‘-‘o agent. So far as the pJkka I y he 

relationship between his constit * us concerned, the 

of principal and agent for the himself is also that 

in Chapter III of book No length 

with certain additional riahts'whinV ^ P""cipal 

As 

agent and something more wiH ^ M 

Of course there is no i , . * ' additional 

party gurantees the performance^of contracting 

into, but generally an agent doe contract he enters 
personally responsible efeent "ot 

for the performance of the contmrfT^ special circumstances 
of his principal. The araume r “^^o on behalf 

^ntracts on his own behalHs ip' Pakka Adatia 

He ma^y and may not do so aM af a n f ' ™«P'ading. 

Phe objection to the use of the ! ™^c does not. 

110 conviction as it has been used°bv " carries 

case of the 

Justice observed at D 216 /n ^' ’cre the learned 

ai p. ^16 as follows - "wi - 

h the evidence th! 

ce the Idea that the ^vord 
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^uaiantee ,S not inappropriate, though some of the 
\ hncs.es under the stress lof a skilful cross-examination 
icpudiate Its aptness. “ Guarantee " in the strict legal sense 
them can be none ; the absence of privity with the^Bombav 

But I doubt whether there was occasion to be so shv of the 
h M cf On the other hand I do 

no think tha-e was the relation of principal and agent pure 

and simple. The word has been repeatedly used in semral 
hitci judgments. Under these circumstances if the word 
guarantee ” were used, it is submitted that there is nothing 
wrong about it. There is no doubt that the Pakka Adatia 
contracts so as to make himself personally responsible for 
the performance of the contract made by a third party and 
It IS therefore that he is said to guarantee the performance 
of the contiact by the third party and he is responsible 
whether his constituent performs the contract or not and 

similarly he guarantees the performance of the contract by 

the constituent to the Bombay merchant and he is personally 
responsible for the same. There is therefore nothing so 
radically wrong, it is submitted, in the use of the word. 


10 ^ 
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CHAPTER VII. 

points of distinction between PAKKA 

AND KATCHA ADATIAS. 


Katcha Adatia, 

1. The Katcha Adatia is 
merely an agent on behalf 
of his principal, the con- 
stituent, up-country or 
local. 


2. The commission paid to 
the Katcha Adatia is lower 
generally four annas. 

3. The name of the con- 
stituent is not communi- 
cated to the third party in 
Bombay, though the third 
party in Bombay knows 
and he is informed to that 
effect that he the Katcha 
Adatia is acting on behalf 
of an undisclosed principal 
viz., the constituent, up- 
country or local. The 
reason is that the Katcha 
Adatia acts as the princi- 
pal to the third party in 
Bombay and is, respon- 
sible to him, while the 
constituent has his reme- 
dies only against the third 
party in Bombay. 


Pakka Adatia. 

1. The Pakka Adatia, though 
he acts as an agent to carry 
out his constituent’s orders 
is considered to be a 
principal to him, on the 
one hand and to the 
Bombay merchant on the 
other hand. 

2. The commission paid to 
the Pakka Adatia is higher, 
generally 8 annas. 

3. The name of the con- 
stituent is not disclosed to 
the third party in Bombay. 
Nor is the constituent 
entitled to call upon the 
Paklca Adatia to disclose 
the name of the party with 
whom he enters into a 
contract in pursuance of 
an order for sale or pur- 
chase from him. The 
reason is that the Pakka is 
regarded as a principal of 
both the constituent and 
the third party in Bombay. 
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.4." Tlie Katcha Adatia ' is not 
' ... entitled' to substitute his 
own contract in fulfilment 
of an order from his con- 
stituent, nor is he entitled 
to enter into a ' cross 
contract • .with another 
constituent in fulfilment 
, of an order from the first ■ 
■ constituent. 


5. The Katclia Adatia is 
merely a conduit pipe or 
channel through whom 
privity of contract is es- 
tablished between the 
constituent and the third 
partyin Bombay, 

6, The Katch Adatia guar- 
antees the performance 
of the contract to the third 
party in Bombay but, not 
to his own principal, the 
constituent. 


4. The Pakka Adatia is en- 
titled to substitute his con- 
tract in fulfilment of an 
order from his constituent, 
so as , to constitute himself 
the buyer or the seller, as 
the case, may be, in respect 
of the said order. The 
Pakka Adatia is also en- 
titled to enter into a cross 
contract with another con- 
stituent in fulfilment of an 
order from the first con- 
stituent i.e. if A, a constitu- 
ent sends an order to 
the Pakka Adatia for sale 
and B, another constituent 
sends an order to him for 
purchase, the Pakka Adatia 
can cross the two orders 
of the two constituents. 

5. The Pakka Adatia is a 
principal both to constitu- 
ent and to the Bombay 
merchant and no privity of 
contract is ever established 
between the constituent 
and the third party in 
Bombay. 

6, The Pakka Adatia guar- 
antees the performance of 
the contracts both to his 
own principal, the con- 
stituent and to the third 
party in Bombay, if 
any. 




the KATCHr 

7. In Katchi Adat, the con- 
stituent can and must sue 
the third party in Bombay 
with whom the Katcha 
Adatia has entered into a 
contract for the fulfilment 
of his order. The con- 
stituent cannot sue the 
Katcha Adatia, if the third 
party in Bombay does not 
carry out the contracts. 
His remedy lies only 
against the third party in 
Bombay and not against 
the Katcha Adatia. The 
Katcha Adatia is not inter- 
ested in the fulfilment of 
the contracts save for the 
purpose of bringing about 
contractual relationship 
between the constituent 
and the third party in 
Bombay and for the pay- 
ment of his commission. 


8. An agreement between the 
Katcha Adatia and the 
constituent not to give or 
take delivery of the goods 
m fulfilment of the con- 
tracts but only to pay 
differences in respect of the 
transactions cannot vitiate 
the transactions as wager- 
ing and therefore void, 


adat system. 

7. In Pakki Adat, the con- 
stituent cannot sue the 

third party in Bombay 

with whom the Pakka 
Adatia may have entered 
into a contract for the 
fulfilment of his order, 
as there is no contractua] 

, , 1 elationship between the 
constituent and the 
Bombay merchant. His 
remedy lies only against 
the Palcka Adatia. The 

third party in Bombay also 

looks and must look to 
the Pakka Adatia alone for 
the fulfilment of his con- 
tracts. The Pakka Adatia 
IS fully interested in the 
contracts not only for the 
payment of his commis- 
sion, but also for the due 
performance thereof both 
to the constituent and the 
thiid party in Bombay to 

whom he is responsible. 

An agreement between the 
PaHca Adatia and his con- 
stituent not to give or take 
delivery of the goods in 
fulfilment of the contracts 
but only to pay differences 
in respect of the transac- 
tions vitiates the transac- 
tions as wagering and 
therefore void. The reason 
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, Aimless there is also such 
ail' agreement between the 
Katcha . Adatia and his 
"constituent on the one 
hand and the third party 
, in Bambay on the other 
hand all combined to- 
gether. The reason is that 
unless and until the Katcha 
Adatia enters into a 
contract with a third party 
in Bombay in pursuance 
of an order from his 
constituent there is no 
contract whatever. 

9. The genuineness of the 
contracts which the 
Katcha Adatia enters into 
with the third party in 
Bombay in fulfilment of 
the orders of his constitu- 
ent is the test for deciding 
whether the transactions 
are wagering or not 


is/ that the contract 
between the Pakka Adatia 
and his constituent is 
complete so far as it goes 
between themselves. The 
constituent is not con- 
cerned with the method or 
manner in which the Pakka 
Adatia carries out his 
orders, as the Pakka Adatia 
is responsible to him. 


9. The genuineness of the 
contracts which the Pakka 
Adatia may enter into with 
third parties in Bombay 
would also be a criterion 
or test for deciding 
whether the transactions 
between the Pakka Adatia 
and his constituent aa*e 
wagering or not, though 
they are not conclusive 
proof of the intention of 
the Pakka Adatia to wager 
or not to wager. 



THE LAW 
OF 

TEJHMANDl CONTRACTS. "■ 

BOOK III. 

TEJI-MANDI TRANSACTIONS. 

INTRODUCTORY. 

Business in Teji-Mandi contracts seems to have been clone 
in India at least for the last one century. This appears to be 
clear from some of the reported cases which have come up 
for decision before the courts and in this connection refer- 
ence may be made to the Opium cases which occupied the 
Indian Courts of Law in the forties of the last century where 
the widest difference of judicial opinion existed and which 
subsequently went up on appeal to the Privy Council on 
three different occasions. A tremendous amount of specula- 
tion was carried on, on the price at which Opium, to be sold 
by Government at their periodical seasonal sales would fetcli. 
These speculations were, in substance, similar in character and 
form and appear to have been carried on to an immense extent, 
and as an ordinary branch of their usual business, by most 
of the great banking houses in India. It was said that one 
million to two millions pounds sterling were at stake on the 
deci^iioiis oi me various cases which went up to the Privy 
Council. It is not necessary to go into these cases at length. 
The curious reader would find the whole subject very elabo- 
rately dealt with in Perry's Oriental Cases (pages 175 to 
243 ). The three cases which went up to the Privy Council 
are reported in Moore's Indian Appeals. They are (1) 
22 


170 


TEJI-MANDI TRANSACTIONS. 


RamlalThahirsidas^. Stijanmal DhondmaV-, (2) Dulubda% 
Pitambardass v. Ramlal Thaknrsidas^- and (3) RaPhoonath 
Salim Chofaylollv. Manekchand\ As a result of the decisions 
m the Opium cases just mentioned, Act XXI of 1848 was 

passed m order to check gambling and for avoiding wafers, 
t would, however, appear that business in Teji-Mandi or 
Nazarana transactions was carried on as usual after the 
ecision of these cases and the consequent enactment referred 
o above, but there do not seem to be any reported cases on 
the subject. The question whether these transactions were 
wagering seems to have been raised in Harmukhrai Amoltik- 
chandv. Narotamdas Gordhandas* but Davar J who decided 
the suit apparently refused to express any opinion, as he 
thought that compared with the bulk of the plaintiffs other 
transactions, these were very few and rare, being not more 

than two or three and hence they ought not to be permitted 
to affect his mind as to any finding on the general character 
of the plaintiff s business. 

It would not be incorrect to say that a certain amount 
of confusion of thought prevailed and still prevails as regards 
Teji-Mandi transactions in the Bombay market which were 
and are supposed to be very complicated. Complicated they 
cei am y are to a certain extent, but not so complicated 
asat first sight they might appear to be. Undoubtedly until 
lecently for the last about 40 years, there was a belief in the 
popu ar mind and also at the Bar and on the Bench and it 
was taken almost for granted that these transactions were 
puie and simple wagers and that an item in an account 
^rising fiom such transactions merely arose from wagerincr 
transactions. It was believed that these transactions wer^ 
Ltmf transactions because it was supposed that in 

pmc ice no purchaser of these options ever thought 
of exercising his right to demand or lender delivery. Un- 

the u ^ fo'- the simple reason that 

purchaser of the option is ahvays entitled as a matter of 

3. (1851) 6 M. LA. 251. 

“■ ^ ® 4. (1907) 9 Bom. L. R. 125. 



right to demand or take delivery as it suits him by exercising 
his option. The result was that in cases where these trans- 
actions occiirred/the plaintiffs never sought to enforce their 
rights and recover their just dues because they thought 
though wrongly that these transactions were wagering and 
void and hence unenforceable. They had thus per force to 
bow to the inevitable. The real fact has, however, been the 
other way and nobody ever took the ti'ouble to investigate 
their real nature. The several attempts made before Beaman 
J to explain their true nature and characteristics were only 
half hearted and that is why the learned Judge could never 
make up his mind one way or the other as will be clear to 
the reader from a persual of the passages from the judgments 
cited hereafter. The English decision of the Court of 
AppeaP which was cited by Young J in the Rangoon Court‘in 
the case referred to hereafter on the option transactions negoti- 
ated on the London Stock Exchange though given about five 
years before was never brought to the notice of the learned 
Judge. The decision of Young J in the Rangoon Court^ 
was given much later. The hesitancy of Beaman j under the 
circumstances is not difficult to understand. The decision 
of Kincaid J m Mamibhai Premchancl\7. Kesh^ Ramdas^ 
came therefore not only as a surprise but like a bolt from the 
blue and it was not until the decision of the court of appeal 
in Manilal Dharamsi v. Allibhoy Chagla^ that the law on 
the subject can be said to have been settled. This latter 
decision was subsequently reaffirmed by the court of appeal*'^ 
and confirmed by the Privy Council in Sobhagmal Gianmal 
V. Mnknndchand Balia^^ and has been followed in several 
later cases, ■ ■ 


1. Buttenlandsche Bank Vereeniging 

V. Hildesheim (1903) 19 T. U. 
R. 641. 

2. Dhunji JDeosi v. Pokermall Anand 

roy (1913) 24 I. C. 441. 

3. (1921) 24 Bom. L. R. 60. 


4. (1922) 24 Bom. L. H. 812=47 

Bom. 263. 

5. (1924) 26 Bom. L. E. 1097. 

6. (1926) 531. A. 241=51 Bom. 1 

28 Bom. U R. 1388. 
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CHAPTER I. 

TE.T[-MANDr, TBJI AND MANDI TRANSACTIONS DEFINED, 

Mr. Faiz B. Tyabji recently a judge of the Hiaii c' 
Bombay^ defines a Teji-Mandi transaction as “a transactic 
which consists of an ostensible sale by A to B of a donh 
opt,„„ of becoming eilhec the purchaser fill, L I 
0 im of certain goods on some future date, at a price fixe 
at the lime when the transaction is entered into ” It mav b 

lejiand (2) Mandi transactions as well, the only differenc 
eing at m these two latter transactions the sale by A ant 
the purchase by B is of a single option of J „ _ 

Chaser only 
transaction. 


• a seller only in the Mandi 
option is technically known in 
) and the buyer is known as 
The premium paid or payable 
The sale of the 
. eaten ) and the 
andi lagadi 
on or before the due date 
in technical bazar language as 
•espectfully submitted that the use of 
not only quite unnecessary but in- 
- option is not ostensible, it is real 
definition of the Teji-Mandi trans- 


option is known as Teji-Mandi Khadhi ( 
purchase^ of the option is known as Teji-M; 

( applied ). Exercising the option 
fixed for the purpose is known 
“saying Sahi ”. It is r 
the word " ostensible " is i 
accurate as the sale of the 
Mr. Tyabji illusti-ates his (\_ 
action by the following foot-note, viz. : 

Son rvif S ^ ^elfto Vtht doubb 

P ( of becoming on the 1st of Tune either the 
purchaser or the seller of the goods ) at Rs. 100 (i) On the 

1st of June, if thft market-rate of the goods is Rs 120 R m 

Jlecide to purchase ; he will then get the goods at kf 7nn 
.■o.n A and ( having a„-^, paid 20 raJuLfg T 

1. Indian Contract Act ( 1919 ) Edition p. 158 . 
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option ) the goods will cost in all Rs. 120, he will therefore 
neither lose nor gain by the transaction, (ii) If, on the other 
hand, the market-price on 1st of June is Rs. 80, B will 
decide to be the seller, and A will have to purchase the goods 
from B paying to B Rs. 100 for them. So that B will again 
neither gain nor lose by the whole transaction, (iii) B will 
however gain, should the price be above 120, or below 80. 
(iv) He will lose should the price be between 81 and 119 ". 
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CHAPTER ir. 


THE NATURE AND MODUS OPEBANDI 0¥ (A) TEJl-MANDI 
(B) TBJI AND (C) MANDi TRANSACTIONS. 

The first case in which the nature and modus operandi of 
these Teji-Mandi or option transactions was explained is the 
case of Jessiram Jagannath v. Tulsidas Damodliar^ where 
Beaman. J described the nature and characteristics of these 

Teji-Manji contracts in the following terms ; “ The Teji- 

Mandi contract in its naked simplicity is quite intelligible 
I should thus describe a simple “Teji-Mandi” contract.’ 
The party selling the double option is really doin<^ no 
more than backing the stability of the market against its 
possible fluctuation. The party biqfing the double option is 
acking the fluctuations of the market against its stability. 

• lus the seller of a double option for a future vaida 
takes a unit such as a bale of cotton or a bar of silver or a 
bag of rice at the price of the day, say Rs. 100 and sells the 
c^uble option at Rs. 20 per unit. This means, as I under- 
stand Teji-Mandi, that, if by the settling day the market 
has either gone up or down more than ten points, the 
purchaser of the double option by electing to be buyer or 
seller according as the market has risen or fallen at due date 
will make profit to that extent out of the seller of the double 
option If for instance, on settling day the selling price of 
t e unit IS Rs. 88 or Rs. 112, the purchaser of the Teji-Mandi 
y eclaring himself a seller or a buyer would make a profit 
of Rs. 2 per unit; while, if the market neither rises nor 
fells more than ten points either way, the purchaser of the 
Teji-Mandi is a loser to the extent of the difference. Thus 
m the case supposed if the market fells to 91 he declares 
himself a seller and loses one point for each unit ; if it rises 
upto 109 he declares himself a buyer at the same loss ; and 
so through all the intermediate stages."' 

1. (1912) U Bom. h. R. 617, 623, 624 = 37 Bom. 264, 272, 273. 
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The modus operandlol (1) Teji and (2) Mandi contracts 
i.e. single options was explained by Young J of the Rangoon 
Court^. In this case the main question was wliether a certain 
contract entered into at Rangoon relating to rice being one 
of a class known as Teji contracts was void as being a wager. 
His Lordship explained the course of dealings in these kinds 
of transactions in his judgment which, though not reported 
in an authorised report, is very important as it explains in 
very clear and lucid terms the real nature of tliese kinds of 
transactions : — 

“ Now a Teji contract for rice as entered into in the 
Rangoon market seems to be as follows : — There are two 
parties, the one being the buyer and the other the seller, who 
is called the person who eats Teji { a Gujerati word meaning 
h'ise/ ). The latter in payment of a fixed sum, small in rela- 
tion to the value of the quantity of the rice dealt in, agrees 
to sell and deliver rice in a certain month at a certain price 
but not to deliver it and demand the price unless called upon 
to do so. It is virtual] V the purchase of an option or right 
to call for so much rice during a given month, the Teji-eatei’ 
being bounu to ivappiy n caneu ua, tiie other not oeing 
bound either to demand or in default of a demand to accept 
delivery. If, therefore, the market price rises above die eon- 
tract price it will be to the interest of the buyer to call for 
delivery ; If on the other hand it falls below the contract 
rate, it will be to his interest not to do so. As delivery may 
be given during the whole montli, the purchaser of the option 
naturally waits till towards its close for fear of a sudden fall 
between his call for delivery and the actual delivery. It is 
obvious, therefore, that the transaction may be a mere bet on 
the rise of the market, and if the intention of both parties was 
not to deliver but merely to pay the difference between the 
Teji and the market rate on the day of settlement which in 
these conti^acts seems to have been the last day of the month, 
then according to the authorities it would, in my opinion, 

1. Dhwnji Deosi v. Pokermall Anandroy (1913) 24 L C. 441, 442, 443* 
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be considered to be such and the contract would be void 
under sec. 30 of Contract Act. 

lu a Alandi contract, the procedure is the same, but the 
part.es ,,a.nble, as the defendant would say, on the cha.rce of 
a lali, t Maaui oeing the Gujerati term for a fall ). A similar 

fixed premium is paid to the Mandi-eater, who in consider- 
ation theieof agrees to buy rice forward from the other party 
at a certain fixed rate. The Mandi-eater signs a b 
note, but the other party signs no sot-’ u.ne. If the market 
falls below the Mandi mte, the Alandi-eater is, as 
would say, called on to take delivery of the contract quantity 
and to pay more than the market price of the day. If it did 
not fall below that price the Mandi-eater keeps the fixed 
piemium but does not attempt to demand delivery. Each 
contract, therefore, whether Teji or Mandi, is „ni<4..,, and 
not reciprocal— a purchase of an option in a l eji contract 
o buy and m a Mandi contract to sell rice at a given price 
m a given month. As a concise method of expressing their 
mutual intention, the Teji-eater signs the sold Lte' afd the 
Vlandj-eater the bo„gh, note, a,, 

Ihe other party, m token of his freedom from the correlative 
Obligation to take deliveiy in a Teji or to 

t land! contract, does not sign the bought note in a Teji or 
lie sold note in a Mandi contract. This and the fact that 
.' feed brokerage in lieu of an ad valorem brokerage was paid 
he inception of a Teji or Mandi contract seeml me'^the 
only papei differences between what has been called the 

Sr'^Aff th '"'"^Sering con- 

tracts. All the minutia of the genuine contracts were 

employed either, as the plaintiff says, because it is a genuine 

conbact, or, as the defendant says, from a desire to" ho"" 

wink the Courts and force them to collect gambling -lebfs ff 

the Teji or Mandi-eater repudiates. The bought oPsold note 
tact'tfe the ordinaiy con- 

Se out bn if', 1 'r is usual to 

strike out from the list of those products the sellers 

may deliver, being struck out in these also.” 


& 
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The nature of these contracts was explained by Kincaid 
J in Maiiuhhal Prenichand v, Keshavji Ramdas'^ in the 
following words: '‘There are three common forms of 
speculations in Bombay. They are known respectively as 
(1) Teji-Mandi, (2) Teji and (3) Mandi. The word "Teji 
means brightness, the word Mandi means dullness. Thus 
‘ Teji ' is used to signify a rise in thennarket price of goods 
or stock, and," Mandi'' to signify a fall. (1) In the Teji- 
]\Iandi transactions, which have been very carefully examined 
by Beaman] m Jessiram Juggonnath v. Tulsidas Damodar^^ 
one party buys what is known as a double option. For this 
he pays a certain premium, say Rs. 20 per Rs. 1000. On the 
settling day the buyer has the right to declare himself either 
a seller or a buyer. If the market falls he will declare him- 
self a seller. If it rises he will declare himself a buyer, e.g. 
if it be supposed that by the contract price a bar of silver or 
or a bale of goods is worth Rs. 100, A buys the double 
option for Rs. 20. If the goods rise to Rs. 110 he will declare 
himself a buyer and lose Rs. 10. If the goods fall to Rs. 90 
he will declare himself a seller and will lose Rs. 10. But if 
the goods rise to Rs. 150 or fall to Rs. 50 he will declare 
himself a buyer and a seller respectively and in each case 
will make Rs. 30 profit. In other words to use Beaman J's 
phrase "the party buying the double option (the Teji- 
Mandi ) is backing the fluctuations of the market against its 
stability Conversely, the party who sdlls the double option 
backs the stability of the market against its fluctuations." 

" (2) The Teji transaction is quite a different one. In 
it the buyer of the Teji ( Lagadnaro or applier) pays the 
seller ( Khanaro or eater ) a premium or Teji over and above 
the contract price of the bar of silver or bale of goods. If 
the market rises the buyer of the Teji who is also a buyer of 
the silver or the goods can ask the seller of the Teji to give 
him the goods or their value at the market rate on settling 
day whatever it be. If the market falls, the buyer of the Teji 


I. (1921) 24 Bora. L. R 60. 62, 63. 


2. (1912) 14 Bom. L. R. 617 = 3? 
Bom. 264. 
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merely loses his premium, e.g. A buys Rs inn n . 

sJver from B and also buy, Teji bv’the p'avmen P 

poemmm. If the market rises to Rs 150 T I n 
Proht Of Rs. 50 minus his Rs ^0 if H ® 

Rs. 50, A will lose his Rs ^n‘ 

f 3 ) Th^ +1 • 11-1 li^suiecl agajnst a big rise 

( ^ } The third kind of transaction is a ^ Vt.nrii- i!" • 
the exact converse of the Teii Tl-.^ i r* • It is 

premium is a seller of il buyer of the Mandi or 

premiiim which he pays ac^a^ f°° ^ 

Rs. 100 worth of bar ^,4? a4d buvf 4" 

payment of Rs. 20 premium If n . ^^e 

A will make a profit of Rs 5n ' T-' 

market rises to R, HO a'JS ! 'm r 

Mandi only." ’ 2“ Premium or 

‘Ire Small Causes Coir m u“r7 n,‘ 

pi"'":"'* ' r*-' 

with purchases frShe otLr part ^ certam sum and there- 

sell a fixed quantity of f an ^ ^ option to buy or to 

the due date from or to ^ camphor on 

the contract. If the ciitmi 

date the market rate exceeds theV f 

the person who has secured -m o p ^ -y ci m the contract, 

buy and thereupon the partv who'’b'°"'‘^T'‘‘""* 

has to deliver the nool ui ti 

difference between the nil' 7 or to pay the 

upon in the cX; ■•>*reed 

the market rate'^fili ietow^hTraTe''',™'' T 

d:“rdiLC~^ 

A- (lyiz) 24 Bom. B. B, 817 qiq o ^ 

«12, 813 = 47 Bom. 263, 264, 265. 



MODUS OPERANDI. 


179 


fol^ it at the agreed or to pay differences between the 
agreed rate and the ruling market rate. On the other hand 
in the case where the contract is for aTeji if the market rate 
on the due date is the same as the rate agreed upon in the 
contractor falls below it, the party \vho has secured an 
option, makes no declaration in which event nothing happens 
and he loses the premium he has already paid. So likewise if 
it is a Mandi contract and the due date rate is the same as 
the rate agreed upon in the contract or rises above it the 
party who has secured an option makes no declaration and 
in that event nothing happens and he loses the premium he 
has already paid. , ' . 

The party who has purchased the option may in spite 
of the fact that the market rate on the due date has risen 
above or fallen below the agreed rate declare option to sell 
or purchase respectively if it suits his purposes to do so, 
with due regard to his other operations and existing circum- 
stances, but if he does declare an option he has to abide by 
it and give or take delivery as the case may be or pay differ- 
ences if any., x x x 

In my opinion the agreements by way of Gulli or Teji- 
Mandi are not absolute contracts for sale and purchase at 
the date they are made. They become contracts of sale and 
purchase when the option to demand delivery or give delivery 
is exercised. Before the option is exercised tliey are agree- 
ments wherein one person for a cash consideration paid to 
him or promised to be paid on due date undertakes that he 
will place at the disposal of the other party a certain quantity 
of the commodity at a certain rate on the due date if such 
other party claims it, or undertakes to take up and pay for a 
certain quantity if the other party wishes to get rid of that 
quantity. In such contracts goods are delivered and taken 
delivery of and paid for at times on the option being declared 
to claim delivery or give delivery."' 

Mr. Justice N. W. Kemp also explained the nature of 
these Tcji-Mandi transactions in Mukimdchand Balia v. 
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Sohhagmal Gianmal^ in which he observed '' these Teii 
Maridi transactions were really a bet on the rise or fall of the 

recent decision of our Appeal Court (viz., Manilal Dlun-n 
w'/ V. AlUbhai Chagla^ it has been decided that they are not 
as a ma ter of course wagers. That figure is the rate at 
which the transaction is effected plus a sum called 'Nazl- 
‘ . If the market goes above that figure one nartv < 

1 2 “ ■' “ ^ = 
M.di ^ .b. 

mine die naturl ViT^ occasion to e.xa- 

u ethe na uie of these Teji-Mandi transactions again in 

L Sr^td rtf in which 

ti-ansar+mn. ^ t. natuie of these transactions. Such 
ansactions may be either Teji-Mandi which are called 

“te »t ^ , i *>'' "'“‘*=1 ndb and the 

Set S »'«"0 and the meaning „f that 1 ti l 

r„Xi=;m 

the rate at whirh T •• • ^ contract as 

due date is above IhMratrSri?fi'^“'^ 

of purchase at the inLkeVrMe fe if i "ght 

the defendant decide to take dehvtfL cammSfon'f 

2. (1922) 24 Bom. h. B. gt^Ll? . ’ '^^9 unreported 

judgroent dated 3isfc March 1931. 
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SO. Again before the due date, the defendant may, if he so 
chooses, go in the market and enter into a covering contract 
of sale for the due date through another broker. It is to be 
noted that the only loss that the person applying Teji can 
suffer is the amount of the premium, whilst wliat he may 
gain is the difference between the rate at which lie has applied 
Teji and the market rate on the due date/' 

The nature of these Teji-Mandi contracts was also ex- 
plained by Mirza J in Narandas Snndcrlal Rafhl v. lekis.^on- 
das Narandas'^ where an attempt was made on belialf of tlic 
plaintiffs to distinguish the transactions in the suit from 
Cotton contracts which are governed by the Bombay Cotton 
Contracts Act and to which the bye-laws of the East India 
Cotton Association apply. It was argued that when the 
Teji-Mandi transactions were entered into at their inception 
tliere was and could be no contract for the sale or purchase 
of cotton. The learned judge agreeing with this contention 
explained the nature of these transactions in his judgment 
in the following words : ^^The nature of the Teji-Mandi 
transactions was that in consideration of the premium paid 
or agreed to be paid to the defendant, the defendant agreed 
to give to the plaintiffs the double option on the due date 
to declare himself either a purchaser or a seller at the rate 
mentioned in the Teji-Mandi. This option might never 
come to be exercised in which event the party paying the 
premium here the plaintiffs, would lose their premium. 
In the Teji-Mandi transactions of 1500 bales the defendant 
was speculating on the stability of the market at the due 
date and the plaintiffs were speculating on the possible 
fluctuations of the market. If the market did not fluctuate 
at all and the rate at the due date remained the same as that 
given in the Teji-Mandi, there would be no need to exercise 
either option, the plaintiffs remaining content with the loss of 
the premium they had paid or agreed to pay to the defendant 
In case the market had fluctuated either way, on the due 
date of the option, the plaintiffs w^ould find it to their 
l. Suit; No. 2068 of 1931 unreported judgment dated 14th September 1 3 
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advantage to declare themselves either pnrchasers or sellers 
wlnchever al ernative might be to their advantage and ho ' 
to pocke ultimately the ditference that might be in theh 
favour between the agreed rate in the Teii-i^fandi md fl, 

rate, on the Vaida day. In this way they might resain nn t 
or wlmle of the premium paid and if the fluctuation exceeded 

mkeTnrofit ^ ^ “ght stand also to 

make a proht On the exercise of the option the resultino- 

contrac might ensue or the parties might be content to 

settle the tiansaction by means of receipt and payment of 

the'VTMaldr ^g^'eed rate under 

he Tcp-Mandi. The resulting contract if entered into 

would be a forward contract as from the date of the Teh 

Mandi transaction to give or take delivery as the case might 

be on the Vaida day. The ordinary incident of a forward 

contract would henceforth attach to it. 

wSimilarly in the case of the Mandi option, the defendant 

on the fall respect of 500 bales 

on the falling tendency of the market at the due date of the 

exeicise of the option. The plaintiffs in respect of this 

tiansaction were speculating on the upward tendency of the 

fluctuation in the market. If the market had remained steadv 

Lh exeSt'hif " f.''™;™’ .f" *'“*■'* ''-o-Id not orii- 
M.S - 1 , =“ mentioned in the 

landi transaction but be content with the loss of hi'« 

um. If the fluctuations were as in this case thi 

to be, in the fall of the price of cotton on the doe date°of 

the option, the defendant would exercise his o„r 

done on his behalf by the plaintiffs i„ 'respect of “L“ Wo 

balea at the due date of the option and thi would es. It f , ! 
might arise on the due date for the exercise of the option." 
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The course of dealings in the Teji-Mandi contracts was 
also well explained by a witness in a recent Lahore case^ 
where the contracts in the suit were nazraha contracts and it 
was contended that they were exactly the same as Teji-Mandi 
contracts dealt with in Manilal Dharamsi v. AlUbhaiChagla^. 
The learned judge Broadway J held that such contracts were 
not necessarily wagering contracts and citing with approval 
the passage from the witness’ evidence continued : 

“A man comes to me and asks for such a contract of 
gold for a month or two hence. We inquire the rate of 
nazrana current at that time. The rate usually varies from 
3 annas to Rs. 2 per tola. At that rate we strike a bargain 
for that man with some other person. We pay the latter 
nazrana at the ascertained rate. He then fixes the rate. 
Tliis means that he on the due date would be liable at our 
option either to supply or to accept the specilied quantity of 
gold at the specified rate whatever be the market rate. The 
option will be with us whether to compel him to accept or 
to compel him to supply the gold irrespective of the market 
rate. We would exercise the option against that third 
person in accordance with our dealer’s instructions.” 

“ It would appear that what happens in a contract of this 
nature is that one party pays a premium to the other party 
thus acquiring an option to buy or to sell, as he decide,s, a 
certain quantity of gold at a certain rate on a certain date. 
Either on or some date prior to that dale the purchaser 
decides whether he will buy or sell. According to his deci- 
sion communicated to his broker, the broker enters into a 
contract with some third person in order to meet the situ- 
ation. On the due date the parties can either take or give 
delivery of the stipulated quantity of gold or settle on the 
difference.” 

From the premises it will be seen that these Teji or 
Mandi or Teji-Mandi transactions are transactions merely 

1. Pirthi Singh Jamiat Rai v. Nathu 2. (1922) 47 Bom. 263, 264 = 24 Bom. 

Ram A. I. R. 1932 Lah. 356. L. B. 812. 
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foi the purchase and/or sale Of options or rights -xt ^ n,' 

agreed upon between the parties at the ti J ^ 

are first entered into for the p„, ch.t t , L °t 
on some future date, but the, are n„t“ fl 

contaets for the purchase o^ sale of ’the commod.l iS 

i he Teji transaction, It must be noted alwnr<; ,-ac u ■ *’ 

contract tor the purchase o, a parttl eotn.;®^ I/ 

'of th’fi ' **'" *'"’aya results in a contract for th! 

_ Of that commodity when the option is exercised In h 
Teji-Mandi transactions ( i e donblp nni* 4 - * ^ 

applier ( Lagadnar) has he iight “ 

a Layer or a seller, as suits ir plZel h” ° on ' n 'f " 
e due date fixed for the exercise of tl r before 

to iihe fiuetuations and positron of th'e r:™? '3 

“rs‘::«,:tToT,2-se :‘:z^ 

When the .narhet rat.riretttv^or h 

.s exerc, sable, has risen above or fallen Won " 

boned in the original eontnrct for the p“ his 'anrsar": 

Prre^' “"fltelS' ‘ rn” 
aale„f,he„pfiI„s ®“LTr 

instance and^esult in conml incomplete in the first 

regular transacfions of purchase orT^ contracts and 

for the purchase or sale‘^ 0 , .S emntodt' 

appher ( Lagadnar) one avay or the o Lr 0 ^“'’"? , 

da, fixed for the purposl. TZttZZZr 
the month, nrecedino- + 1,0 a., last 

particular Vaida. Let us suppose th^t^^A ^ '' 

or Teji or Mandi for the Apr^LMav or h 1 ? Teji-Mandi 
bar Vaidas of a particular yean^'r 
option of declaring himself either a buyer or a 
case of the April-May Vaida on the 31st mT- u ^ 

of the July-August Vaida on the 30th I * 

of foe Deeemher vaida oiHhe loL Nilemhr ““ 
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month or months of that particular Vaida, so that in the 
case of the April-May Vaida, it will begin from the 1st day 
of April, in the case of the July-August Vaida from the 1st 
day of July and in the case of the December Vaida, from 
the 1st day of December. The reason, why the option, in 
these Teji-Mandi or option transactions, is made exercisable 
by the applier a day prior to the day of the beginning of the 
month or months of a certain Vaida, appears to be the 
necessity to ascertain and determine before the commence- 
ment of the period of delivery of the goods bought and sold 
for a certain Vaida, whether the resulting transaction isgoing 
to be a purchase or a sale on the exercise of the option by 
the applier, as the eater would not and and does not know 
till then, whether he would have to give or take delivery in 
respect of the said original contract of the sale and purchase 
of the option. In other words the option is made exercisable 
as aforesaid, in order to enable the parties to know, whether 
they have to give or take delivery of the goods, as the case 
may be, before the commencement of the Vaida and to 
facilitate the giving and taking delivery of the goods 
purchased or sold by the parties, during the delivery period 
of the Vaida. When the option is exercised they become 
ordinary contracts of sale or purchase to be completed or 
closed by a corresponding purchase or sale or to be crossed 
or set off against an already existing ordinary forward 
contract of the applier, with the eater for the same Vaida, 
with a view to square off the transaction of sale or purchase 
resulting from the exercise of the option against an ordinary 
forward transaction of purchase or sale so as to square off 
the same on or before the Vaida or the settlement day. 
If the applier ( Lagadnar ) in the Teji-Mandi contract after 
declaring himself a buyer or seller, as the case may be, 
enters into a corresponding transaction of purchase or sale 
or crosses it against an already subsisting ordinary forward 
contract of his own for the same Vaida on the very day on 
which he exercises his option, the transaction is squared up 
and closed, and the applier has only to pay or receive the 
24 
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difference, if any, behveen the rate prevailing in the 
on the day of the exercise of the option and the alun of 
the premium paid or agreed to be paid bv him to the P.t ^ 
( Khanar ) on the '' unit price and hf^ C 

extent of the difference between the said market ^^^ 01 ^ 1 ?" 
day on which the option is exercised and the amount of I 
piemium paid or agreed to be paid on the said “unit price “ 
and conversely he becomes a gainer to the extent tkm n 

said market rate is above the amount of the prer^h m m 

-agreed to be paid on the said “ „ni, p„ce ■ 


, , . * Liiiu price 

market remains steady, without rising or fallincr \ • , 

point on either fUe. ‘T single 


i i , point on either side of the “ unit nrire ” ; « c u 

j fixed in the transaction for the purchase of 'the option T 

: :=■ aTd^r:af rs::r; ~ 

: ! :fagr:ed “t parTS' 

: i ^reed to be paid, is thus, the maaimnm'aZnT of toss to 

< N P maximum amount of gain to the eater 

? ‘ » Supposing now that the applier exerciser hie r , 

d^Iaring himself a buyer or a seUer ^ 

^tion or a purchaser in nPe-.:: .. trans 


; . - j III mQ leiuP 

a Purchaser in nPi::!** 4 . ■ 

^otheMa„ditLsar„ on or£for^hTd d T/ 

; ; exercise of the ontinn • ra,o • ® tfie 


'. exercise of the option - nn Yl 

^i'apiiiier, the Xc^dthef o?„"T «“ 


/-^contract. Hri::;:,: ^oLT :L:™rbT^ ■>' 

i'Spondinfficnntr^iri „„t. . . °™act by a corre- 


, ‘Pondingi contract of ^^77. 7 ^ 

trahsaction or of sale in the 7 Teji-Mandi 

..transaction, on or after the d ^fie Mandi 

i-f r which, the transaction is Entered mitten 'l 

, „„ti, the ttos^d 
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by a corresponGling contract of purchase or on or after 
the diie date, the contract remains open and the ordinary 
incidents of ordinary forward contracts as to payments to be 
made on the usual clearing dates and all other usualincidents 
of ordinary forward contracts apply to these contracts. 

In other words, to put it briefly, what will happen if 
the applier decides to exercise the option he has purchased 
is that he may either tender or ask for delivery or he may 
arrange to receive the difference instead, if the market price is 
more or less than the unit price/' 

Before the question of wager in these transactions is 
dealt with it, may be pointed out that the dictum of Beaman 
J, to the effect that the premium for the purchase of the 
double option is divided or rather split up into two halves 
on both sides of the agreed contract price or the unit 
price " as is found in the illustration given by the learned 
judge in the passage of his judgment in Jessiram Jagannath 
V. Tulsidas Damodar^ cited above, is entirely wrong for the 
premium of the double option, is not split up but remains 
unchanged on both sides as is quite clear from the passage 
in the judgment of Kincaid] in Manubhaiw Keshoivji^ cited 
above. To make the matters clear on this point, suppose 
that the unit price " of a certain article or commodity is 
Rs. 100. A buys or rather applies a double option or Teji« 
Mandi at Rs. 20 from B on Rs. 100 the ''unit price Now, 
ii the price of the commodity or article on the last clay of 
the option is, say, Rs. 105, 110 and 115, A will declare him- 
self the purchaser and lose Rs. 15, 10 and 5 respectively out 
of the Rs. 20 paid or to be paid by him towards the premium 
in respect of the purchase of the double option, and simi- 
larly if the price on the said last day is Rs, 85, 90 and 95, 
A will declare himself the seller and lose Rs. 1 5, 10 and 5 
respectively out of the premium of Rs. 20 paid or payable by 
him as aforesaid. If the dictum of Beaman ] in Jessiram's 
case^ were correct, A would lose nothing whatever when 

1. (1912) 14 Bom. L. R. 617, 623, 624 2. (1922) 24 Bom. L. R. 60. 



Ulc prices are ks. Iiu or Ks. 90 as he says in his said jiid<T. 
ment, because the premium of Rs. 20 divided or split L 
half and half on both sides of the " unit price ” would brin!i 
the prices to Rs. 90 and Rs. 110 respectively and there would 
be no loss to A whatever. But as a matter of fact that is 
not the case ; he loses Rs. 10 out of Rs. 20 payable by him as 
premium as already shown before. Similarly” A would not 
make a profit of Rs. 5 when the prices are Rs. 115 or Rs. 85 
only, nor would he make a loss of Rs. 5 when the prices are 
Rs. 105 and Rs. 95 ; so long as the prices do not either rise 
above or fall below the premium of Rs. 20 paid or payable 

on the “unit price”, in other words, so long as the prices 

fluctuate between the “unit price” and the premium paid or 
payable on the “unit price” the applier always loses to the 
extent of the difference between the premium paid or payable 
and the market rate prevailing on the day, on which the 
appher exercises his option or the market rate of the last day 
on which, he,^ the applier, is bound to exercise the option, 
and say Sahi ” as the expression runs. So that if the market 
has risen above or fallen below Rs. 100, the “unit price,” say 
s. 5, the buyer of the double option will lose Rs. 15 out of 
the premium payable by him, if Rs. 10, he will lose Rs.lO, if 
Rs. 15, he ^vill lose Rs. 5 and if the market has remained 

ll premium. It will thus be 

seen that the dictum of Beaman J is entirely wrong and 

misleading. With great respect to the learned jucl^e it is 
submitted he has completely failed to grasp the true"’ nature 
characteristics and peculiarities of Teji-Mandi transactions ’ 
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CHAPTER III. 

LONDON STOCK EXCHANGE TRANSzlOTIONS. 

PUT-CALL-PUT AND CALL. 

It will not be out of place here to consider certain trans- 
actions prevalent on the London Stock Exchange which are 
known as “ Options ” which correspond with “Teji-Mandi ” 
transactions known in India. These options are of three 
kinds (1) “put” (2) “call” and (3) “put” and “call" or 
“double options ”; the former two viz. (1) the “put” and 
( 2 ) the “ call” are called single options. The “call” which 
corresponds with the Teji transaction in India is negotiated 
when A contracts to pay B money for the right to buy or 
not at the choice of the buyer (A) from him a named security 
at a given future date at a named price i.e. at the price at 
which it stands at the time of the making of the bargain. 
Thus the “ call ” is the right to make the party giving the 
option give delivery at a future date of an agreed amount of 
some security at a fixed price. The “ call ” option which in 
brief is an option to buy is bought by a bull i.e. a person 
who expects the market to rise. The “put” option which 
corresponds with the Mandi transaction in India is negotiated 
when A contracts to pay B money for the right to sell to him 
a named security at a given future date at a named price. In 
other words, the “put” is the right to make the party giving 
the option take delivery at a future date of an ;igrced 
amount of certain security at a fixed price. It is generally 
bought by a bear i.e. one who expects the market to fall. A 
“ put ” option which is in brief an option to give delivery is 
thus the converse of a “ call ” option and gives the right to 
sell at a given future date and at a certain price, a certain 
commodity, while the “ call ” option gives the I'ight to buy 
at a given future date and at a certain price a certain 
commodity. 

Now the two options may also be combined in what is 
known as the “ put and call ” option, that is the right either to 
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“ put ” or " call ” the securities as the person who obtains the 
option chooses. In other words, a *' put and call ” or double 
option or the transaction (known in the United States of 
America as a Straddle), gives the payer of the option money 
the right either to sell or buy the named security at a given 
future date at a named price. Now in the transaction known 
as the put an^d call » the buyer of the double option expects 
both a use and fall m the market, in other words, he expects 
that market will fluctuate and desiring to take advantage 
of both the rise and the fall and the fluctuations pays a 
double premium for the purchase of the option He is 
therefore, both a bull and bear. The consideration monew 
foi the purchase of the option paid on the Stock Exchange 
in England IS called “option money” and it corresponds 
with the premium naxarana ’ paid in India for the purchase 
of the option. When the option is purchased either for the 
call or put” or for the “put and call”, the price 
at which the same is purchased is usually the current market 
price, plus the agreed amount equal to the intervening 
periods The price for the purchase of the double option is 

generally double that of the single option. 

The consideration paid for options known as option 
money as aforesaid, varies according to the securities dealt in 
and the state of the market and is a matter of arrangement 
between the parties. In many kinds of securities, however 
the oprion dealings are so numerous that there are regular 
quotations for the put, call and put and call, the char<Te for 
the put and call being the same as that for the put\lone 
and the call alone added together, and the charge for a call 
being generally the same as that for a put of the" same secu 

orZn are, like quotations for 

ordinary dealings, at two prices, viz. one the price at which 

the dealers are prepared to give an option, the other the 
puce at which they will take an option, the difference being 
he turn of the market ”. Option money is not payable in 
advance, but becomes payable at the end of the period for 
which the option is given. ^ 
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Messrs, Scliwabe and Branson^ give the following 
illustration of an option. Siippose the market price of 
Raiidfonteins is 3. A niember desiring- an option gets a 
quotation from another member, say, for a call of 1000 shares 
at 3 for the end of the next account.- For this he has to pay, 
say, ^dh a share. If during the stipulated period the shares 
rise ill price to more than a sale can be effected and when 
the time comes they can be called.-at ,3., and so a profit is 
made. If, on the other hand, the -price, falisp the loss ^ is 
limited to the amount paid for the' option, '-which' naturally- 
is not exercised. So with a -^^'Put of the same securities 
at the same price : if the price .ialls. below. 2|th .the shares 
can be obtained at the current; --price, and when- the time 
comes put at 3, while if it risesdhe-doss.ds,.dimited to .-'the, 
amount of the option money. With a put and call of the 
same shares obtained, say, for ^th, a profit can similarly be 
made if the shares either rise above 3^ or fall below 2|. 
In all these cases, if the price at the end of the period shows 
any profit on the option price, even though it be less than 
the amount paid for the option, the holder of the option 
would exercise it and so save a part of his option money. 

As an instance of what.- is sometimes done, if the option 
deal is successful, let us take the same case, viz., a call of 1 000 
Raiidfonteins at for which 3 has been paid. Suppose the 
price rises to 3|; the holder of the option sells on the market, 
say, 500 Randfoiiteiiis at that price, with the result that he is 
without any risk of loss, and certain to make a profit, if 
the shares keep above 3 or fall below 3. For, if tht* price 
remains above 3, he can sell the second 500, and then cal! 
the whole 1000, making his profit on second 500. Or if the 
price falls below 3, he can abandon his option, and buy on 
the market 500 at the lower price to deliver against his sale 
at 3i. The amount of profit in the first case would be any- 
thing more than £1500, which he succeeded in obtaining for 
the sale of the second 500 ; and in the second case, the differ- 
ence between £1500 and the amount paid for the 500 shares 
1. Law of Stock Excliaoga (19X4) 2nd'E4itioii p. 62* 
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bought in the market. If after the sale of the first SOO at 
3i, the price recedes again to 3^, he can sell the other 500 It 
that price, and, when the time comes, call the whole 1000 at 
3, and thus make a profit of on 500 and i on the other SOO 
or, deducting the option price, a net profit of I on 500.' If 
the puce falls below 3, say, to 2f, he does not exercise his 
option at all, and so loses the I- option money on the 1000 
shares; but he buys in the market 500 at 2|, and delivers them 
to complete the sale he has made at 3i, thus receiving a profit 
of 2 on 500 shares less the option money on the 1000 or 
a net profit of i on 500 shares. If after the sale of the first 
500 at 3i there is a further advance in price, he calls the 
whole 1000, gets his option money back by delivering 500 
at 3i and makes his profit by selling the second 500 at the 
advanced price. Cf. also The Law of Gaming and Wagerin- 
by Vehnker, 1922 Ed., pp. 503-506. " 

yi e time for a giver for the “ put ” to declare whether 
he sells the security and for a giver for the call to declare 
whether he buys the security is fixed by r. 90 now r. 100 of 
the London Stock Exchange rules which says that " the time 
for the declaration of options is a quarter before three or on 
Saturdays a quarter before one O’clock, x x x 
If the day for the declaration of options fall upon a day on 
which the stock exchange is closed, they shall be declared 
on the preceeding business day." The giver of money for 
the double option must declare whether he buys or sells by 
the time appointed, but in single options this is not necessary 
unless the price of the stock happens to be the same as that 
fixed as the option price, i.e. showing neither profit nor loss. 

In all other cases, options are said “to declare themselves" 
without any communications between the parties. 

riie nature and modus opcrandi of these option transac- 
tions have been very elaborately explained bv one Mr F E 
Armstrong m his Book on the Stock Exchange (1934) 2nd 
Lditjon at pp. 113 to 123. A few extracts from this excel- 
lent book to explain the nature of these transactions wdll be 
of great advantage. 
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SINGLE OPTION 

This consists of giving or receiving money for either 
the call or the put ” of Stock or Sliares at an agreed price. 
Like any transaction entered into by a “ bull bear 
or Slag ", the ultimate aim is profit. We will assume that 
we are greatly impressed with the prospects of Eldoradoes 
and confidently expect them to rise in price. We arrange 
therefore to ^‘give" 2s. 6d. a Share for the call " of one 
hundred Shares. The price at which the deal is arranged, 
25s., is near the price at which they stand at present. We 
then have the right to become the owners of these Shares at 
25s. at the date decided upon. We are not called upon to 
finance the Shares. All we can lose is the 2s, 6d. per Share 
plus expenses. What we can gain is unlimited, if the im- 
pression we have formed is correct, they may move up 2s. 
6d. a share or more in one day. Between the period when 
we purchased our option and the date it expires they may 
have doubled in value. In that event we could then sell our 
Shares at, say, 50s,, and call them, namely buy them, not at 
the market price, but at our original figure of 2Ss. This is a 
simpile and successful option deal, and the usual practice of 

declaring " the option on Declaration Day would he un- 
necessary. This option would '^declare itself'. Where a 
verbal declaration is necessary is when, at the lime of expiry 
of the option, the market price approximates to the option 
price which we fixed. Then it is for us to iiistrucl our 
Broker to declare how we wish to act. If the price was just 
25s, we should probably abandon our option, if it were 26s, 
then naturally we should call the Shares, and the Is. differ- 
ence we could secure by selling would be saved from the 
28. 6cL per share we had given for the option. If the price 
were over 27s. 9d. ( that is allowing for the 2s. 6d. option 
money and 3d. per Share commission ), then by selling we 
could secure a profit. If the Shares had not moved during 
the period, or had gone down, the option would be aban- 
doned. No matter to what level they had descended, our 
liability would be only 2s, 9d. per share. We gave for 
25 
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the " call ’’ expecting them to advance. As our v 
incorrect, we lose our option money and no more, 
lies the advantage over an outright purchase which 
liability to the whole value of the Shares, as it is pos 
them to become valueless before we can sell them 
our loss. 

Now let us assume the '' put ” is decided upon 
we form the opinion that a Stock or Share is too 
price. The procedure is the same : v e pay for the 5 
or right of selling at the present existing price Stock 0 
that we expect to purchase at a lower one. It is a 
tiansaction, just as “ giving for the call ” was a bull 
action. At the end of the agreed period if our '' b 
view proves correct, %ve “put ” or sell our Stock or 
at the prearranged higher price and buy them back 
depreciated level. The difference in the two pric 
expenses, is our profit. If, instead of falling in price 
takes place our “ put " option is abandoned, and our 
limited to the amount of the option money and com 
paid, no matter to what height the security has risen, 
again, the advantage can be seen, as a “ bear ’’ t 
exposes one to an unlimited loss, there being no limi 
extent to which a price may rise. 

« These two examples are of cases where option m 
given". Option money can be “taken”, as was dc 
the firm with whom we dealt in the two quoted in= 
If we were of opinion that little move was to be e- 
from the shares in question which we possessed, we 
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when we money for the is that we consider 

the price of the Shares or Stock to be the correct value of 
them, and should not mind if we were called upon to buy 
theni; at a price less by the amount of the option money 
than the current price. Here, again, a consideration is offer- 
ed us for a view that may not eventuate. We are bullish '' 
and do not mind the risk, while the giver '' is bearish 
and does not mind paying for his doleful expectancy. Thus 
it comes about we “ take '' for the put If at the end of 
the period the price is lower than the option price, the Shares 
are put on us at the option price. Then we sell , them 
and either reduce our receipts from the option money or 

cut a loss 'h If the price is higher, we pocket the option 
money, and the operation would be successful from our 
point of view as a taker 

In addition to the above options there is another kind 
of option, which, because of its greater risk and potentiality, 
is approximately twice as costly, namely, the 

DOUBLE OPTION 

A double option is the right either to ‘^put '' or ^^call 
a given Stock or Share at an agreed price on a given date. 
This transaction has all the combined advantages of the 
single options we have outlined, and makes provision for 
both emergencies. A person who buys such an option is in 
a position to reap an advantage whichever way the market 
price moves. He, of course, has paid for this privilege, and 
tlie only problematical point at the time the double option 
is purchased, is whether the movements in the security in 
which he is interested will be of such proportions as will 
cover him for his expenditure. On the face of it, it looks as 
if a person who gives '' double option money cannot make 
up his mind which way the market is likely to go, and in 
some respects this is so. An operator may have a veiy 
decided view concerning a Stock or Share, but there may be 
such unsettling factors present as to make a measure of 
protection such as is afforded by a double option a very 
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valuable possession. It is the unexpected that so often 
happens, and here, as with a single option, whatever the move- 
ment in either or both directions, one’s loss is limited to the 
amount which is agreed at the time the option is entered into 

may remark that, unless the price of a security at the 
end of the period, usually three months, is exactly the same 
as it was at the time the double option was bought, it is 
impossible to lose the whole of the option money. This is a 
rare contingency, although such instances have occurred 
Any difference either way at the expiration of the double 
option can be taken advantage of, and will be so much saved 
from the option purchase money, even if a profit is not 
obtainable. 

In practice some surprising fluctuations occur within the 
maximum period allowed for options, and shrewd “ givers ” 
make this form of operating profitable, particularlv in unsetlled 
tunes. It must not be overlooked that “givers" of option 
money can, and do, deal during the period the options are 
m force— selling on a sharp rise and purchasing on a fall 
The possession of a double option is ofen a valuable protec- 
tion allowing an operator to sell— knowing that he has the 
call or purchase — ^knowing that he has the “ put ’’ If 
he can close his transaction at a profit it is usuallv possible 
to deal for settlement at the same date as the expiry of his 
option. This obviates contangoes or uneven positions during 
the unexpired period of the option, and the operator retains 
nis option to its maturity. 

Here is a case quoted in round figures for the sake of 
simplicity. 


A “ giver ’’ pays £5 a Share for the put and call of some 
American Shares at £30, for three months. If these Ameri- 
can Shares fall to £20 at any time during the three months, 
it IS clear that, if they are bought, a net profit of £5 a Share 
less commission is available. If by the end of the period or 
at any time during the period they rise to £40, the Shares can 
be sold, and the same remark applies. It is, of course, neces- 
sary to deal against the option, in order to secure such profit, 
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a pleasant privilege not likely to be overlooked. This posi- 
tion may have been established, but half-way through the 
period of the option. There still remains the opportunity, 
having sold the Shares at £40, to buy them back if they 
slump to £20 and still have the right to "put” them at £30 
at the end of option time. Or, having been bought on the 
set-back at £20, they can be sold on any improvement to 
over £30, at which price the “ giver ” has the " call ”. These 
figures seem Utopion, but show the utility of the double 
option. 

For a person who “takes” double-option money the 
position is not quite so straight forward. Actually he can 
never tell until the Declaration Day how he stands. Market 
developments may give an indication, but the final destination 
of the Shares or Stock on which he has taken money is not 
known until the end of the option period. The people who 
“take” duble option money are usually those who feel that 
they cannot go far wrong in accepting cash. That is the one 
certainty in the transaction for them, the destination of the 
cash. The disposition of the security at the end of the option 
period is unknown. People who own shares or Stock, the 
movements of which they study, are not averse to accepting 
what appears generous terms for the double option. Their 
reasoning is that they have no objection to the Shares being 
“called” from them as they will then be securing a 
considerably higher price than the present, taking into con- 
sideration the option money they receive. If the Shares are 
“put”, then it but adds to their present holding — if they 
decide not to sell them — and, again allowing for the option 
money, they will be cheaper then ordinarily obtainable. 
This is the attitude of the operator who “takes” double- 
option money. Should the security move but little, or, having 
moved, it gets back to near the option price, then for him 
the operation his has been successful, as he secures all or 
most of the option money as profit. If a pronounced rise 
takes place his shares are bought from him, but at least he has 
secured part of the advance in his option money. If a bad 
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fall occurs, he is asked to take shares at a higher price than 
that at which he can buy them in the market and he stands to 
lose unless he has anticipated the set-back and has previously 
sold the shares. x x x 

The price charged for an option is largely dependent 
upon the marketability and the nature of the security, and 
also the current conditions which affect the particular Stock. 
It is obvious that an option on a Stock which seldom moves 
would be much cheaper than on one which fluctuates 
violently. It would be difficult to arrange an option in a 
comparatively unmarketable stock. Where contango facilities 
are i estricted, abnormal rates are charged. Ordinarily, the 
striking price,” fixed for a “ call ” is the price at which the 
security is obtainable at the time plus a charge to embrace 
the contango. That for the ‘'put” is the selling price plus 
a similar amount. For a “ put ” and “ call ” option the 
" striking price ” is usually about the middle market price at 
the time the option is arranged. 

Naturally, all dividends, bonuses, rights, and other 
advantages acciuing follow the option. If a bonus or 
dividend is declared during the life of an option, a “ giver ” 
who called his security would call it “ cum everything.” If 
he abandons his “ call ” he, of course, is not entitled to such 
bonus or dividend. 

Declaration time on the day befor Contango Day is 
interesting and often exciting. The adjustment of the vari- 
ous option positions on this day is often reflected in market 
pi ices. The people who use options as a medium for their 
dealing, and the films who specialize in them, can be consi- 
dered shrewd and skilful judges of market developments. 
Often an inquiry as to why prices in a particular market are 
better is answered by the significant remark “ option buying”. 
Market operators only “ give ” money when they hold deci- 
sive views, and, therefore, while it is not an infalliable test of 
which way a particular market is moving, this powerful 
factor commands attention, and leads one to admit that 
frequently Options speak louder than words.” 
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CHAPTER IV. 

TE.TI, MANDI AND TEJI-MANM CONTRACTS. 

DEATH, INSOLVENCY, LUNACY OR ABSENCE OP THE BTJYER- 
OR SELLER OP OPTION ON OR BEFORE THE DUE DATE- 
BUYER’S FAILURE TO EXERCISE THE OPTION- 
CONSEQUENCES.: 

Complicated questions of law would arise in connection 
with the nature and modus operandl of the single or double 
option transactions, viz. as to w'hat would happen if the buyer 
of the option fails or neglects to exercise his option or say 
Sahi as the expression runs, either intentionally or by 
accident, as for instance, in the case of his death, insolvency, 
lunacy or absence or for any other reason whatsover for the 
matter of that, on or before the day fixed for the exercise of 
the option. There are three possibilities likely to happen in 
these single option transactions, viz. the Mandi or Teji or the 
double option transactions, viz. the Teji-Mandi (1) the 
market may remain steady, in other words, the “ unit price ” 
and the market price of the commodity in respect of which 
the option is to be exercised on the date fixed for the purpose 
may be the same (2) or the market rate may rise above 
“ the unit price ” in the Mandi or fall below it in the Teji 
transaction (3) or the market rate may fall below “ the unit 
price ” in the Mandi or rise above it in the Teji transaction. 
In the single option transactions viz., the Teji and the Mandi, 
in the first two eventualities, it does not matter if the applier 
fails to exercise his option either intentionally or by accident 
for the reasons just stated above. The contract in such 
circumstances automatically comes to an end, for the applier 
if he were alive and not absent, insolvent or lunatic generally 
does not exercise his option, though he is entitled to do so as 
it is of no advantage to him. And the same result, it seems, 
would follow if the option is not exercised by reason of the 
applier’s death, insolvency or lunacy or absence for similar 
reasons. In these cases no question arises as to the result 
of the transaction because it automatically comes to an end 
and the applier loses or stands to lose the whole of the 
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premium paid or agreed to be paid by him. or to use the 
vernacular expression in this connection “Teji or Mandi 
Dubgai ". The only question which is likely to arise in this 
connection is about the payment of the premium in respect 
thereof if it is not already paid by him to the seller of the 
option by the buyer. In such a case it would seem as if the 
seller would certainly be entitled to file a suit against the 
estate of the deceased or insolvent applier or to go against 
the estate of the lunatic applier if he is adjudged as such 
and a committee has been appointed in respect of his 
property. If the applier has not exercised the option by 
reason of his refractariness or absence, he is still bound to 
pay to the seller of the option the premium which he has 
agreed to pay and if he refuses to do so, the seller can 
cei tainly file a suit against him for the recovery of the amount 
which has been agreed to be paid by him. 

In the third eventuality, the Teji transaction would 
automatically result in a purchase and the Mandi transaction 
would automatically result in a sale or to use the expression 
commonly used on the London Stock Exchange the “ options 
would declare themselves ”. It w’ould appear as if “ the 
position of the applier ( buyer of the Teji-Mandi or the 
double option ) wohld also be similar to the one just describ- 
ed in the third eventuality likely to happen in the Teji or 
Mandi transactions, for, whether the applier exercises his 
option or not, he automatically becomes a buyer or seller as the 
case may be at the prevailing market rate at the time fixed on 
the last date fixed for the exercise of the option, and it does 
not matter whether the market rate at such time on such 
date has risen above or fallen below “ the unit price ” or 
coincides with it. The seller of the option would not be 
entitled, it seems, to close the contract of purchase or sale 
in the Teji or the Mandi or Teji-Mandi transaction before 
the last due date of the Vaida, merely by reason of the 
death, insolvency, lunacy, enforced absence or refractariness 
of the applier, as it cannot be said that there is a breach 
of the Teji, Mandi or Teji-Mandi transaction by reason 
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of liis failure to exercise his option on the due date fixed for 
the purpose. In the circumstances just described^ it would 
seem as if the seller of the option should, immediately 
on receiving information of the applier's death, insolvency,, 
or lunacy, give notice to his legal representative if he is dead, 
or to the Official Assignee, if he has been adjudged an 
insol vent, or to the committee of the lunatic, if the buyer has 
been adjudged as such, informing him or them at once of 
the resulting purchase in the Teji or sale in the Mandi 
transaction or the purchase or sale as the case may be 
in the Teji-Mandi transaction by the applier and the market 
rate prevailing at the time on the last date fixed for the 
exercise of the option, calling upon him or them to say 
whether he or they desire the contract of sale or purchase to 
be kept open or closed by a corresponding purchase or sale 
on or before the Vaida day. If the applier or his legal repre- 
sentatives or the Official Assignee or the committee of the 
lunatic fails to give the necessary reph% within the time fixed 
in the notice which must be reasonable, it would seem that 
it would be the duty of the seller of the option to close the 
contract and not to keep it open until the last due date of the 
Vaida, after the expiration of the time specified in the notice at 
the market rate in the interests of the applier to safeguard him 
against the market fluctuations and hand over to him or them, 
the balance after deduction, the amount plus the premium 
due to him, if it is not already paid against the estate of the 
deceased or against the Official Assignee or the committee 
of the lunatic as representing his estate. As to what is 
reasonable time, it should be judged by the facts of every 
case. It would appear, however, as if 24 hours notice at the 
outset would be more than enough. The seller of the option 
cannot take the risk of waiting any longer, for the simple 
reason that there may be violent fluctuations in the market 
and the losses under the circumstances might considerably 
increase, if he were to wait till the last due date of the Vaida 
for closing the transaction. 

26 
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CHAPTER V, 


THE ADVANTAGES OF TEJI-MANDI TRANSACTIONS. 


I-Lwing grasped the nature of these Indian Teji-Mandi 
transactions and the option dealings prevalent on the Stock 
Exchange in London, the reader must have noticed that 
there are several advantages which result to the operator in 
these transactions. In the first place, the operator can enter 
into these transactions, in or for an)" commodity he likes 
even though he has no ready cash in hand, for they enable 
him to buy or sell as he likes any commodity he likes, if he 
expects to be in funds in a short time thereafter. Tliis he 
cannot do in the ordinary forward contracts, because he will 
be called upon to pay margin according to the fluctuations 
of the market on the clearing dates, while at the same time 
he will have to pay cash down on the clearing dates the 
difference in the rates at which, he bought or sold and the 
market rates on the clearing dates. The risk involved in 
ordinary forward contracts is unlimited, while in Teji- 
Mandi contracts the risk is entirel}^ limited to the amount 
of the premiun paid, which is the maximum amount he 
stands to lose. It will not be out of place to cite here a 
passage from Bewes' Stock Exchange Law and Practice 
(1910) Edition pp. 47, 48 in this connection where the 
learned author says : 

^^The advantages to the operator in options are several. 
He, anticipating a fall in the security, may give for the 
put when he could not sell a bear with the certainty of 
being able to take in the stock. He may be anticipating a 
rise and prefer paying a fixed sum for the call '' to carrying 
over the stock meanwhile. A genuine investor may well 
adopt tliis method when he has not his money ready to 
pay for a fancied security, but expects to be in funds by a 
future date. 

The attraction to some speculators in options is that if 
they lose they know the extent of their loss, and if the stock 
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IS active not only ma,y they make an eventual profit 1 
buying on a fallen market the stock which they have tl 
; right to “ put,” or by selling on a risen market the stock whic 

j they have the right to “call,” but occasions mav occi 

I during the currency of the option to buy and seir sever 

I times. It is usual for the person who is to recive the optic 

: money to minimize the risk by selling or buying half tl 

i stock which he has eventually to accept or deliver, and lati 

p on he will judge by the market position whether it will su 

I , him to sell or buy the rest of the stock before the option 

• ' declared. 

f ; Some who give money on options at once buy half th 

j: security which they have the right to “ put,” or sell half th 

security which they have the right to “call,” so as to b 
If,. pmpared to make a little profit whichever way the marke 
ill! in fact, for one sum to have what amounts to ; 

ll^ put and call ” over half the stock. 

I.’ K 1 necessary to point out that the option mone. 

I i ‘ considered and taken off any profit made bv sellin! 

| | ; ; or buying against the option. - e 

rvn L- ^’^'^rich is not widely understood 
ii : i gi'ang a sum of money to acquire the right tc 

II p I a security at a fixed price at a definite date Thi 

f, p. d ; ■ cash consideration given by an operator for this privilege i^ 

Ptl. ^"^oas option money”, and the advantage of giving 
op ion money to use this method is that liability can be limited 
I , I d foPhe sum which is specifically given. This sum bears but 

P'Lnm-t "''“Jar 

I , I oppoi uni les from an out-right purchase or sale, and if no 

i 1 opportunity for securing a profit presents itself durin<x the 

, penod j of the option, the “ giver " of the option mone^ can 
; isimply abandon his claim ”h In other words options ilfford 

,, ;market move m the right way, a profit is made ; but should 

j. : Id, i: The Book of lha Slock Exchange by F. E. Armeirong (1934) 2nd Edition 
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CHAPTER VI 


TEJI-MANDI TRANSACTIONS AND WAGERING. 

Having gone through the earlier pages, the reader will 
now be in a better position to understand the question of 
wager Avhich arises in connection with these Teji-Mandi 
contracts. Are these transactions necessarily wagering from 
their very nature and ought they to be held as such, on that 
account, without any evidence or proof as to the common 
intention of the contracting parties or is evidence necessary 
to prove that these contracts were intended to he wagers as 
in tlie case of all other contracts ? 
submitted to the High Court for 


This was the question 
answer by Mr. Billimoria 
the learned judge of the Small Causes Court at Bombay in 
his referring judgment in the case of Manilal Dharatuscy v. 
AUibhai ChaglaA The foimier view mainly held by Beaman 
J was that they are mere wagers and must be presumed to be 
such from their apparent nature and characteristics alone 
and no further evidence or proof was necessary to show that 
they were wagering and not genuine contracts. This view 
has now been exploded and tlu'own overboard and it has 
now been definitely decided and held by the Court of AppeaP 
at Bombay and confirmed by the Privy CounciP and folio w^ed 
in later cases as will be presently seen, not only that there is no 
presumption that these transactions are necessarily wagers, 
but further that in the absence of evidence to the contrary, 
they ought to be treated as genuine contracts. The English 
Courts^ took the same view long before the earliest decision 
of Beaman J on the subject. 

Before dealing with the several decisions on this matter 
it may well be pointed out at the outset that so far as the 
question of wager is concerned, single or double option 
transactions stand on an equal if not a better footing than 

1. (1922) 24 Bom. L. R. 812 = 47 Bora. =28 Bom. L, R. 1376. 

2^3- 3. Buttenlandsche Bank Vereeniging 

2. Mukundchand v, Sobhagmal v, Mtldeskeim (190$ ) T, L. 

(1926) 51 Bom. 1=53 L A. 241 JR. 641. 
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ordinary forward contracts of purchase and sale of commodi- 
ties for four reasons, viz. (1) that the buyer of the option 
^ i. e. the applier actually pays a premium for the purchase of 
^ the option to the eater as and by way of earnest, showinc. 

his intention to give or take delivery of the goods to be 
t bought or sold by him, as the case may be, when the 
transaction fructuates into a contract of sale or purchase on 
• the exeicise of the option by him ; (2) secondlv, the fact 
that the last day, on which, the option is made exercisable, 

; is just a day prior to the commencement of the period of 
U the delivery of the goods for a certain Vaida, is significant 
■ j ' 'of the intentions of the contracting parties, as showing that 
; f ; they do intend to give and take actual delivery of the goods 
r ■ ; contracted for, when the transactions of purchase or sale of 
I , the goods become complete on the exercise of the option ; 

■: : (3) thirdly that the premium paid or payable is paid by 
' , the applier to the eater as and by way of insurance against 
; : the fall or rise of the market below or above the contract rate 
or the unit price”; in other words against the possible 
i ;< fluctuations of the market above or below the “ unit price ” 
if| and (4) fourthly and lastly that while in the forward contract 
or sale, the purchaser or seller, as the case may 

Ilfpfe, gains or loses the whole amount whatever it mioht be 

{!; according as the market rises or falls and goes in his fevour 
ii. ugainst him, in other words, his gain or loss is unlimited ■ 

■- j m the Teji, Mandi, or Teji-Mandi contracts, he would gain 
the whole of the rise less the Teji or the whole of the fall less 
;|,rthe Mandi or the whole of the rise or fall less the Teji-Mandi. 
Ifl Mandi, and Teji-Mandi contracts, his loss is 

,|l limited to the amount of the Teji, Mandi, or the Teji-Mandi 


gain iS; therefore 


i premium paid or payable by him. His 
.-'diminished only by the amount of the premium paid or 
j ,; payable. There is therefore, some justification for thinkincf 
^I'lhat there is less risk in entering into Teji, Mandi, or Tejb 
IfjPandi transactions than in making Vaida contracts and 

y wagering, unless it is proved that 

!|itbe parties had agreed to settle only by payment and receipt 
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of differences not to give or take delivery in an 
.eircumstances.,^. 

The pr j^q|- authority 

as A\ill bt quite clear fioin the following observations of 
Kincaid J in Mcintibhcti v. K^shcivji^, 

It has thus been rightly held that speculation 
forward contracts is not necessarily wagering. Now what 
is the diffeience between ordinary Vaida speculation an 
the Teji contract ? Only this, that the Teji contract is the 
less speculative of the two. For he who applies Teji ensures 
himself by the payment of a Teji or premium from a heavy 
fall in the price. I am thus of opinion that Teji and Vaida 
transactions are on exactly the same footing and that unless 
it can be positively proved that the parties agreed neither 
to ask for nor to give delivery, the transactions are not 
wagering contracts”. 

Mr. Faiz B. Tyabji in his said work on the Indian 
Conti act Act, after defining a Teji-Mandi transaction at 
p. 158 and illustrating it by a foot-note, both of which ha 
already been cited above, concludes it ( the foot note ) by 
the observation, that therefore the agreement is a wager, 
depending on the truth or falsity of A^s assertion that 
price will be between Rs. 81 and Rs. 119”. With great 
respect to the learned author, it is indeed difficult to under- 
stand, what he means to convey by this remark. There is 
DO assertion by B that the price will be between Rs. 81 and 
Rs. 119, much less there is or can be any falsity in it. What 
really luippens in these transactions is simply this : — a party 
expects a rise or a fall in the prices of a certain commodity, 
on some future date from those prevailing on a certain day, 
and thinks that he is likely to reap some profit, if he does.some 
business in that commodity; and instead of immediately 
entering into a forward contract of purchase or sale for that 
purpose for a certain Vaida, he merely buys an option or a 
right to buy or sell the commodity for that Vaida to be 
exercised by him, before the commencement of the period 
1. (1921) 24 Bom. L. H. 60, 68. 





fixed for delivery of the goods for that particular Vaida, and 

as and by way of earnest or genuineness of his intentions 
actually pays a certain premium on a price agreed upon 
between the parties, at the time of entering into the contract 
for the purchase and sale of the option, which ultimately 
resolves itself into the ordinary forward contract of purchase 
oi sale of the commodity. Delivery may or may not take 

place in these option contracts, as it may or may not take 
place in ordinary^ forward contracts, as the contracts may be 
squared or closed on or before the last due date of the Vaida 
or the option may not be exercised and may not harden into a 
contract to use the language of Kemp J. In the Teji-Mandi 
transaction, the applier expects both a rise and a fall in the 
prices and hence he buys a double option for a higher 
piemium , in the Teji transaction, he only expects a rise, in 
the Mandi only a fall, and he buys a single option for a 
much lesser premium. His expectations may not be realised 
as the market may remain steady or may not rise or fall to 
the extent expected by him and in that case, he may choose 
as he is quite entitled to do, to forego and lose the premium 
and may not exercise his option or he may buy or sell at 
the market rate prevailing on the last due date of the exercise 
of the option, expecting that he may ultimately derive profit 
by the market touching the rates over and above the premi- 
um agreed to be paid by him on the “unit price,” though 
it is quite true that he will not or may not do so, as it will 
be of no advantage to him if the market has not fluctuated 
at all ( in all these three sets of transactions ) or has fallen 
below the “unit price” in the Teji or risen above it in the 
Mandi transactions, in which case, the applier loses the 
premium paid or payable by him altogether. There does 
not seem to be anything in these transactions, which savours 
of wager per se. They do not appear to beeven*n,«a 
facie wageiing, though they may undoubtedly be so and may 
even be proved to be so, if the common intention of the 
parties is to wager like any other forward contract of purchase 
or sale in respect of any commodity, but they cannot be 


TEJI-MANDI transactions. 



xxxiu aiuipic wagers by their very nature 
without some real, substantial and tangible evidence as to 
the common intention of the contracting parties as has now 
been dehmtely held in several cases. If Mr Tyabji’s obser- 
vation cited above were correct every forward contract would 
be a wager depending on the truth or falsity of the assertion 
of the purchaser of the option that the price at the due date 
would not be more or less than the contract price. Another 
obvious test of the incorrectness of Mr Tyabji’s observation 
IS that the seller of the option is not entitled to refuse to 
give delivery of the goods in case the buyer demands delivery 
thereof on the ground that the original agreement was on 
the face of it a wager, and there is good authority for the 
proposition just set out in the judgment of Collins M. R. in 
the English case^ already cited before. 

In this connection the following observations are very 
pertinent ^ and interesting and may be cited with advantage. 

“ 1 he point of all this is, that the buying of an option is one 
thing, and the exercise of the option is another, and neither 
by itself being in the nature of a wager, to raise the question 
whether leji-Mandi transactions are wagering or not, without 
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one ever makes an agreement of this sort which 
pioved, because such an agreement will never b. 
wiiting, and if made verbally, the party who has to 
payment will invariably deny that it was made, 
missible, however, for the Court to 
that the parties r — 
by payment of differ 


can b e 
'6,. put; into 
receive 
It is ■ per-, 
assume that if it is proved 
oyer a course of dealings have always settled 
lencCvS, then the}" did so in pursuance of 
an agreement arrived at before tire dealings commenced. 

lea y that is most unfair on the purchaser of options. 
1 line and again it may suit him to settle, hut there is always 
the possibility that he may prefer to exercise the right he had 
paid for, and then the Judge may say, “ You have settled so 
often before that I am entitled to hold that you did so in 
pursuance of an agreement to settle on every occasion. 

The several judicial decisions whicli will now be refer- 
red to in their order of date will be more intelligible. The first 
case IS the case of Hariratn v. Trikamdas- where his Lord- 
ship observed: “While therefore I a.m nm-c 
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part}^ who has backed the market wins/' and such being 
the nature of the transactions in the opinion of the learned 
Judge, he held that the whole of the transactions in 
question in the suit were pure and unadulterated gambling." 
His Lordship was led to this conclusion, from the fact that 
they leave it open to one party to be either a buyer or seller 
on the due date as best suits his interests." But his Lordship 
seems to have changed his view in the case of Jessiram. Jagon- 
iiath V. Tulsidas Damodar'^- where His Lordship said : In 

the first Teji-Mandi case I had to dispOvSe of, I laid it down 
broadly that every such transaction must he a wager. In a 
later case a great deal of evidence was brought before me 
which led me to doubt whether there might not be exceptional 
cases in which, Teji-Mandi " like the Liverpool double 
optioji might represent fair business dealings. I still, liowever, 
adhere generally to the view that in this country the rule ought 
to be that traiivsactions sliown to be Teji-]\Iandi " arc wager- 
ing transactions, and that the onus of proving that they are 
not would lie heavily indeed upon the party so alleging. 
Where there is a great business firm doing extensile buying 
and selling business in foreign markets, transactions exactly 
corresponding in every detail with the ^VTeji-Mandi " of the 
Bombay Bazar inay no doubt quite honestly be entered into, 
be indeed necessary for the successful conduct of business 
by way of providing a certain amount of cover, but where 
parties, who indulge in “ Teji-Mandi " exclusively or where 
they have small dealings of their own, which may or may not 
be genuine, in forward contracts and make side ''Teji- 
Mandi " contracts not really by way of cover, hut by way of 
hedainsi, it is almost certain that the latter class of contracts 
are in their nature essentially wagers. x x x x 
" From the very nature of the transaction, from the fact 
of a man being utterly indifferent whether he is going to 
buy or sell, there must arise a strong presumption that he 
is not doing a genuine business and that the whole contract 
is really in the nature of a pure wager. I have already 
1. (1912) 14 Bom. L. K. 617, 623-24 = 37 Bom. 264. 272, 274, 275. 
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pointed out that that presumption may in special cases be 
rebutted ; but as a rule, I think, it Avillbe e.xtremely difficult 
to do so. Where, however, the court is not concerned with 
the simple “ Teji-Mandi ” but Teji-Mandi ” “ applied ” to 
the ordinary forward contracts current, as in the present case 
the true nature of the double transaction becomes more 
difficult to analyse and understand. I expect, however, the 
leal explanation is that “Teji-Mandi ” is not in reality 
applied at all to the subject-matter of a particular forward 
contract, but is merely entered into by way of a side contract 
and hedge upon a part or whole of it.” 

His Lordship, however, again changed his mind in the 
case of Basantilal Gorakhnim v. Shivnamyan Baldeodas^ 
where the learned Judge at the very beginning of his judgment 
remarked : “ I take this opportunity of reaffirming emphati- 
cally and now virtually stripped of anv qualifications what- 
ever, the opinion that in this market “ Teji-Mandi ” transac- 
tions are all wagers. The more closely I look in the character 
and intention of these transactions, even when they are put 
forward as between Shroff and Shroff, the more evident it 
becomes. that they are essentially by way of gaming and 
wagering. That can very easily be proved by an analysis of 
their contents, as for example in the extreme and very 
unlikely case of the market never having shifted a fraction. 

1 he result of that would be that the buver of the option 
would have lost the whole of the bet to' his seller and it 
would be a matter of indifference to him at the date of 
declaring himself, whether he declared himself a buyer or a 
sellet. Phis shows that there can be no real genuine 
business, underlying dealings of this kind, whatever may be 
said of their counterpart, the Liverpool double optiirns. I 
should for myself be disposed to hold that they too were 
upon a true analysis, every one of them, essentially wagerin^^ 
and I should expect to find them almost if not entirely con- 
fined to the operations of brokers and jobbers. I very much 
doubt whether any merchant doing legitimate business ever 
1. Suit No. 666 of 1915 unreported judgment of Beaman J. dated 22-9-1916. 



needs to hdve recourse to this form of buying options, 
am quite sure that the class of transactions in this market 
called Teji-Mandi are, without exception, in intention, in 
essence and in fact, Avagers.” The learned judge held that 
the plaintiffs were clean out of court by the first section of 
the Gambling Act ( Bombay Act III of 1865 ) as he though 
it could not be denied that the defendants’ contract was'^in 
fuitheiance of carrying out previous wagering contracts and 
that being so that they could not be heard in this court or 
any court governed by Bombay Act III of 1865 and dis- 
missed the suit. 

The fallacies in the reasoning of the learned Judge 
obvious. The learned Judge starts with the presumption 
that these Teji-Mandi contracts are wagering and hence 
unlawful and cc^mes to the conclusion that they are and must 
necessarily be so. It is obvious as pointed out by Shah A. 
C. J. in Manilal Dliarcunsi v. AUiblioy C/nigln^ that tliere 
can be no such presumption ; simply because a man pays a 
certain sum to enable him to hecome a purchaser or a selle 
at a certain future date at a fixed price and thus provides 
himself with an alternative and choice, he is not thereby 
gambling in the legal sense of the word much less can he be 
convicted of it. The true test wvhether a contract Is 
wagering contract or not is whether the parties at the ti 
it was made, did or did not agree that in any event it was 
to be settled only by payment of differences. Tlie onus of 
proving that the contract is a wagering one always lies on 
party disputing the contract to prove that it was wagtTing 
and therefore unlawful. There is no obligation on a parly 
entering into a forward contract to make up his mind w 
he is going to do at the due date until that date arrives and 
it is not obligatory on him to prove that he intended 
tile first to give or take delivery. In forward contracts it 
has been held over and over again in innumerable cases that 
it is for the party setting up the defence of wager to 
that defence, but it has never been held that 
1. (1922) 24 Bom. L. li, 812^=37 


TEJI-MANDI TRANSACTIOx^S AND WAGERING 



are jpso facto wagering without adequate proof of the 
common intention of the contracting parties simply to oive 
and take differences and not actual delivery. "Of course if 
to buy an option is to make a bet, then there is an end of the 
matter, but it is obviously no more a bet than a contract to 
buy forward ’’and it is difficult to understand why a Teji- 
Mandi contract should be presumed to be a wager and 
stigmatised and held as such, while a forward contract which 
is as speculative a contract should be put on a different 
footing and should be viewed from a different angle when 
there is hardly any difference whatever between the two in 
actual piactice and when these option contracts stand on 
even on a better footing for the reasons already pointed out 
before. Again the learned judge seems to base his conclusion, 
that they are all necessarily “ without exception in intention 
in essence and in fact pure wagers’’ from the fact, as the 
learned Judge seems to believe, that the applier " is utterly 
indifferent whether he is going to buy or sell.” With great 
respect to the learned judge, he seems to have failed to grasp 
the real nature of these Teji-Mandi transactions. The applier 
as has been seen, expects that the market is not goino to 
mmain steady and that there must be either a rise or a fall 

, in ffie prices of a certain commodity in future. He is 

, desirous of reaping a profit out of the fluctuations of the 
market. He therefore buys an option to become either a 
buyer or a seller of the goods on or before the last day of 

- the option and pays a premium for that purpose, so as to 
enable him to take advantage of the fluctuations in the prices 
of that commodity, no matter whether there is a rise or a fall. 

, To use the learned judge’s own words " the party buyin<^ the 
double option is backing the fluctuations of the market 
against its stability.” He is not indifferent whether he buys 
or sells, as the learned judge seems to think, he wants to 
take advantage not only of the rise, but also of any fall in the 
prices of that commodity, whatever suits him best havin<r 
- regard to the state of the market, during the period that the 
option, purchased by him, is e.xercisable and there is nothing 
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illegitimate on the pai't of the applier in doing so, havinff 
regard to the faet that he pays or has to pay a pretniunC 
cash down for the purchase of the option, or right to do so. 
jSioi is theie anything surprising in these expectations of the 
applier, having regard to the common and daily experience 
that the market seldom remains steady and at a standstill, 
but frequently undergoes violent fluctuations and changes in 
the prices of a commodity, even in the course of a single day. 
nay an hour, and as transactions for a certain Vakla are 
entered into several months prior to the commencement of 
the delivery period of that Vaida, what is wrong there in 
pm chasing an option or a right to buy or sell a certain 
commodity, with the absolute and inevitable certainty of 
becoming a regular purchaser or seller as the case may” be, 
on some future date at a price, agreed upon at the time of 
the purchase and sale of the option ? The answer is difficult, 
as perhaps there is none. 

The view taken by Beaman J in the several cases cited 
before was disapproved by Kincaid J in the case of Mamt- 
bhai Premchami v. Keshavji Ramdm^ referred to above, 
vheie His Lordship after a review of all the said decisions 
of Beaman J said “ With all deference to the eminent judge 
who tried the three quoted cases, I am not sure that he did 
not go too far in his condemnation of Teji-Mandi dealing.” 
The case before his Lordship was that of Teji transactions 
on]}’. His Lordship said : " The main ground upon which 
Beaman J held Teji-Mandi business to be wagering was the 
utter indifference of one party whether he was going to 
buy 01 sell. That ground is absent in Teji transactions, 
riieiein the party who applies the Teji is always a buyer.” 

His Lordship therefore said that the principle was clear 
viz. that it is necessary strictly to prove an agreement or 
understanding between the contracting parties that thev never 
contemplated giving or taking any delivery, but only intend- 
ed to gamble in differences. His Lordship observed at p. 68 
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of the report, " Behind all Vaida and Teji contracts there is 
a vast genuine business. Camphor or other goods mav be 
sold and lesold a thousand times before thev pass from A 
the importer, to Z, the distributor. But in the' end they 
reach their destination. There is no speculation in articles 
that are not imported into India. It has thus been ri-htli 
held that speculation in forward contracts is not necesstirily 
wagering. Now what is the difference between the ordinary’ 
Vaida speculation and Teji contract ? Only this, that the 
leji contract is the less speculative of the two. For he who 
applies Teji ensures himself by the payment of a Teji or 
premmm from a heavy fall in the price. I am thus of 
opinion that Teji and Vaida transactions are on exactly the 
same footing and that unless it can be positively proved that 
the parties agreed neither to ask for nor to give delivery the 
transactions are not wagering contracts. No such agreement 
has been proved here.” 

The actual transactions in the case before Kincaid P 
were as follows:-" On the 6th January 1919, the plaintiff 
bought from the defendant 25 cases of Japanese camphor 
at the rate of Rs. 2-12-0 a tin, for delivery, on the 15th 
April 1919. On the 7th January 1919, the plaintiff paid 
the defendant Rs. 125, as Teji, at the rate of one anna on 
every Rs. 2-12-0. On the 7th February 1919, the plaintiff 
bought toi the same delivery, one hundred cases of Japanese 

P 8th February paid 

vs. 500, as feji, at the rate of one anna on every Rs ^-13-0 

On the 15th February 1919, the plaintiff bought 150 cases’ 
o Japanese camphor for the same delivery at Rs. 2-15-0 
atm and on the same day, paid the defendant Rs. 750-0-0 
as eji, at the rate of one anna for every Rs. 2-15-0 Now^ 
if the price of the camphor had fallen, no matter how little 
or how much, the plaintiff would have forfeited his Teji. 
Un ortuna ely tor the defendant, the price of camphor rose 
by the se hng date to Rs. 5-2-0 per tin" and the plaintiff 
wrote to the defendant on 14th April 1919 that he would 
1. (1922) 24 Bom. L. i?. 60. 
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take delivery on the next day. On the ISth April he went to 
the delendant and tendered the contract price and asked fo 
delivery of the camphor. The defendant had no camphor 
to deliver and he replied to the plaintiff's letter that the 
plaintiff was not entitled to any delivery as the transactions 
were wagering and therefore invalid. The plaintiff sued the 
defendant claiming the difference between the rates at 
he bought the camphor and its price on the settling day. 

It was held that as the defendant had failed to prove that 

there was an agreement or understanding between him and 

the plaintiff that in case the market rose, the plaintiff should 
not require the defendant to deliver to him any camphor, the 
transactions were not wagering contracts. The result of the 
Teji tiansaction as pointed out by the learned judge was that 
if the market fell, the buyer would not lose more than 
Teji or the premium paid or payable by him. 

Therefore when the plaintiff had agreed to buy at 
Rs. 2-12-0, the effect of his buying Teji at one anna per tin 
was the same as if he had at first bought an option to pur- 
chase at Rs. 2-12-0, so that if the market fell he simply 
his one anna per tin. Could the transaction be transk 
into these words, “ I bet you one anna per tin that the 
does not fall below Rs. 2-12-0, but if it rises, you must 
me the rise, less my one anna ”? Or, might it be translated 
in this way “if the market is steady or falls you keep 
anna, if it rises I shall call for delivery at Rs. 2-12-0 ’’? The 
answer would presumably depend on the evidence.” *• 

Mr. Velinkar^ after setting out the above transactions 
observes : “ What was then the position ? Plaintiff had made 
a profit, being the difference between the rate of Rs. 2-12-0 
Rs^ 2-13-0 and Rs. 2-15-0 and Rs. 5-2-0 per tin less Rs. 
12D+500-h700=1325. If, however, the rate on the settling 
day had been Rs. 1-8-0 per tin, he would have lost 
1—4—0, Rs. 1— o-O and Rs. 1—7—0 per tin ; but 

1. Cf. Article (1932) 34 Bom. h. E. 2. Of. The Law of 

Jour. 41. Wagering (1922) 3rd Edition 

pp. 518-520. 
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leji paicltothe defendant at the rates of Rs 2-1 ^-O P. 
2-13-Oand Rs 2-15-0 was that he would' be in a position to 
compel the defendant to buy the comphor at those rates 
He paid one anna per tin for the Teji. Deductincr this ‘ his 
OS. be provided for. TI„,s i, i. „g.,ahlc. Ihnl he’ ho, 

paid an anna per tin as insurance against the fall of the 
rnai ^et below the rate at which he has agreed to buv The 
other view is that the man that applies the Teji ( Lagadnar ) 
backs the contingency that the market will rise, wi.ereas the 
man who eats the Teji (Khanar) backs the contingencv 
that It will fall (or remain steady). For apparent rectitud'e 

the dealings are put into the form of a contract of purchase 
and sale. The “Lagadnar” agrees to sell and “ ikana ■' 
agrees to buy at the rate fixed, viz. Rs. 2-12-0, Rs. 2 - 13 I 0 

^ M If ”• concludes with the’ 

remark that “ m this view this transaction is a mere gamble 

thepiice of atm of camphor on the Vaida day”. The 
answer to the remarks of Mr. Velinkar has been furnished bv 
Kincaid J in his judgment in the said case alreadv cited above 
^d .s also cited by bin, i„ bis book at p. “o , j 

It IS not necessary to repeat it here 

presnmedr?”” faniiHclicns .nust be 

presumed to be merely wagers from their apparent nature and 

charaotenshcs alone came up for decision ‘before a D s'l 

Bench consistmg of Sbah A. C. J and Crump in lim.ilal 

the “ reference from 

■filed Causes. In Ibis case the plaintiff 

altinl b“ ‘“■“'“reS' fe»re ‘ta defendant for 

tatnnt bought about contracts of sale of camphor for 

commctlTnvoi ' f Mm.di 

inthT^l T reirees, rvhere- 

h"m from tfe T ""“‘‘““'fe" «' > Premium received bv 

0“ led ;:te“ss 

quantity of camphor at a fixed rale. Thl o'thjr ii.j commctl 
mvolvmg a turn.over of Rs. 92,000 were Teji contmclsi 
^ 1 1 ; ' , 1. ( 1922) 24 Bom. L. R. 812 = 47 Bom. 263. 
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Wherein^ the defendant in consideration of a premium received 
b3^ hun^rom the other contracting party gave the latter an 
option to buy from the defendant on the due date a certain 
quantity of camphor at a certain rate. It was pleaded' in 
clence that the contracts, sued upon, being Teji and Mandi 
contracts, were by their very nature of a wagering and gam- 
bling character, and the plaintiff was not entitled to recover 
jrokerage thereon, as he had knowingly assisted in bringing 
about and furthering the agreements to wa^e,- it was 
proved by the plaintiff before the trial judge that in Teji and 
Mandi contracts actual deliveries did take place “ at times ” 
and the price agreed upon was paid and that such contracts 
were not gambling as a matter of course. But as it seemed 
to be the practice in the Small Causes Court to dismiss 
summarily suits on Teji and Mandi Contracts, the fallowing 
question was referred to the High Court for decision, viz “Are 
Teji-Mandi contracts necessarily to be held as being 4gers 
on account of their apparent nature and characteristics alone 
without any other proof of the intentions of the contracting 
parties or is evidence necessary to prove that such contracts 
were intended to be wagers.” Both the learned judges held 
that it -was necessary in such contracts as in any other 
contracts to prove the common intention of the parties 
as a question of fact and that the mere fact that the con- 
tract is a Teji contract or a Mandi contract or a Teji-Mandi 
contract with double option makes no difference,’ though 
it may be that a party desiring to prove such contracts 
as wagering may be able to do so with slight proof and 
that it was essentially a question of fact which must be 
answered on the evidence in each case and the mere fact of 
its being a Teji-Mandi contract is not by itself sufficient 
to take it out of the ordinary rule that 'the party who 
pleads that the contract is void as it is in the nature of 
wager, has to prove that fact. Referring to the decisions of 
Beaman J, his Lordship the Acting Chief, Justice Shah 
observed : “ The practice is probably due to certain obser- 

vations in Jessiram Jagannath v. Tulsidas Damodhcr^ and 
1. (1912) 14 Bom. L. K, 617=37 Bom. 264. 
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in the earlier case of Rauichaudrn v. Gnngabison.'^ The 
observations in Jessiram’s'^ case at p. Ill clearly show 
to my mind that it is really unsafe to lay clown any general 
proposition in this matter ; and whatever tlie opinion formed 
by a particular court on the evidence in that particular case 
may be, the only general proposition which, in my opinion, 
can safely be enunciated is that the fact of the contract 
being a wager must be proved by the evidence in the case 
on the essential point whether the common intention of the 
contracting parties was to deal only in differences. It is 
hardly necessary to refer to any authorities on this point. 
Having regard to the nature of these contracts, in my 
opinion, it is neither possible nor desirable to lay down any 
general rule that they must be presumed to be wagering 
contracts without any proof as to the common intention of 
the contracting parties. There is a recent judgment of Mr. 
Justice Kincaid in Mannbhai v. Kesluivji^ where the same view 
is indicated ”, and Crump j observed that he did not precisely 
appiehand what was the point of law that was submitted for 
decision and after stating the question referred, continued : 
“ Now if it is to be taken that we are asked whether as a 
matter of law such contracts are necessarily to be held as 
wagers, then the answer clearly must be in the negative. 
For it is not even suggested that there is any rule of evidence 
or any other rule of lau' which can be held to exclude 
evidence as to the true nature of such contracts. It may be 
that as a matter of fact it has been found in practice that a 
large number of these contracts are wagering contracts, but 
that is no ground on which a rule of law can be based. All 
that can be said is that there is no legal presumption that a 
Teji or Mandi contract is a wagering contract, and that it must 
be dealt with as any other contract, and that the rules that 
have been laid down for determining whether a contract is a 
wagering contract or not are applicable to this case just as 
much as to other contracts. The test is well known. Where 

1. (1910) 12 Bom. L. B. = 590. 264, 272. 

2. (1912) 14 Bom. L. R. 617=37 Bom. 3. (1921) 24 Bom. L. R. 60. 
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it is shown that the common intention of the parties was that 
in no case delivery was to be taken or given, but that 
all cases differences should be paid then the parties 
wagering. I f is impossible to my mind to go beyond that and 
it in effect furnishes the answer to the question propounded." 

It is respectfully submitted that the decision of the Court 
of Appeal is perfectly correct in asmiichas the plaintiff in 
this suit was only a broker who had brought about 
parties together. It was not the parties to the suit who were 
claiming for payment of differences. The original agree- 
ments between the defendant Allibhai and the party to whom 
he had given the option to sell and purchase were not 
certainly agreements for wager. The agreements would and 
could have been wagers if it were agreed between Allibhai 
and the part}’ to whom the option was sold, that on exer- 
cising the option no delivery of the goods would ever take 
place, but only differences would be paid or recovered. 
Such was not, however, the agreement and it was also not 
contended that there was any such agreement at all. 
was contended was that the contracts being Teji and Mandi 
contracts were wagering ipso facto and such contention was 
rightly overruled. 

Mr. Velinkar in his said book closes his discussion of the 
Teji-Mandi contracts with the following remarks at p. 526, 

“ As remarked in Reference No. 4 of 1922, the practice of 
the Small Causes Court in Bombay had been to summarily 
dismiss Teji-Mandi contracts as wagers. 

The judgment of the Appeal Court will revolution' 
that practice, as the defence of Avagering will always be 
and the question of fact, namely, vyhether the intention of 
both parties was to take or not delivery and deal in d 
ences only, will be in issue and must be decided or 
evidence. This will necessitate a long and tedious inquiiy 
in every case, cause delays, and encourage parties to attemjd 
to enforce payment on gambling transactions through a 
court already overburdened with work which otherwise 
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these undesirable results might be deplored, the law has to 
be administered as it stands on the Statute Book and no 
extraneous considerations ought to affect that paramount 
consideration. The remedy can be by legislation only.” 

It is permissible to remark that in view of the fact that 
the decision of the Court of Appeal referred to above was 
confirmed by itself in another case, viz., Muhmdchand v. 
Sobhagiiial on appeal^ and approved of by the Privy 
Council® on appeal and followed in several later cases, the 
fears expressed by the learned author seem to be groundless. 

Manilal Dharamsi v. Allibhai Chagla^ was again ap- 
proved by the Appeal Court consisting of the same learned 
Acting Chief justice Shah and Kincaid J in the ease of 
Miikuiidcliand Balia v. Sobhagmal GianmaB where Shah A. 
C. J reaffirmed the principle laid down by him in the said 
case® and observed, “ there is no presumption as regards 
Teji-Mandi transactions that they are wagering transactions 
as pointed out by this court in Manilal Dharamsi v. Allibhai 
Chagla.” An appeal was preferred to the Privy Council in 
the said case where it was argued before the Board that Teji- 
Mandi transactions were in effect the purchase of double 
options and really a bet on the rise or fall of the market above 
or below a certain figure, that figure being the rate at which 
the individual transactions wei-e effected plus the nazrana, 
and though a previous decision of the High Court ( Manilal 
Dharamsi v. Allibhai Chagla^ ) had ruled that a Teji-Mandi 
transaction is not as a matter of course a wager, the trial 
judge was right in holding that they were wagers in this case, 
as thei-e was a presumption that dealings of this nature were 
wagers. Lord Warrington who delivered the judgment of 
the Board disallowing this contention of the appellants 
observed: “There is no presumption that such transactions 
are wagers ( see Manilal Dharamsi v. Alibhai Chagla^ ) and 
in the absence of evidence to the contrary they should be 

1. (1924) 26 Bom. L. B. 1097, 1102. R.=51Bom. 1 = 53 L A. 241. 

2. Sobhagmal Oianmalv. Mukund- 3. (1922) 24 Bom. L. li. 812 = 47 Bom. 

chand Balia (1926) 28 Bom. L. 263. 
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treated as genuine contracts/ The decision of the Privy 
Coimcil in Sobhagm^^^ Gianmal y. Mtihmddiaml Balia^ was 
followed by N. \¥. Kemp J in Keshrimal Anandilal a firm v. 
Jelkisondas Rambilas^ already referred to above where his 
Lordship held on the facts of the case that the transactions 
ill question before him were not wagering as the market rate 
did not exceed the rate at which Teji was applied and there 
being obviously no occasion for the defendant to exercise 
his option, all that he lost was the premium paid by him 
and that there was no agreement between him and the 
plaintiffs not to give and take delivery. 

The principle laid down in Manila! Dharamsi v. Allibhai 
Chagla^ by the Court of Appeal was approved through not 
followed on the facts of the particular case by the court con- 
sisting of Mirza and Baker JJ in the famous prosecution case 
known as the SuttaGulli Kacha Khandi case, viz. Emperiorw 
Thavarlal RupchaiuR, One of the main questions in this 
case was whether the Teji-Mandi business which the accused 
was conducting was gaming and wagering. The learned 
Chief Presidency Magistrate who tried the case was of 
opinion that the prosecution had failed to prove that the 
business in Teji-Mandi was gaming or wagering. The 
Government appealed from this decision which was heard by 
Mirza and Baker JJ who held on the facts of the case before 
them that the Teji-Mandi transactions which were entered 
into by the accused on behalf of one A were wagering 
transactions as they had no reference to any forward previous 
transactions which A had entered into through the accused 
or any other broker and that the accused knew from A's 
position and status in life that A was not entering into any 
genuine transactions to cover liim against any possible loss 
to be incurred by fluctuations in the rates of cotton pending 
the date of settlement or the date of delivery, but that his 
object was to gamble on the rise and fall of the cotton market, 

1. (1926) 28 Bom. L. K.^51 Bora. 1 3. (1922) 24 Bom. L. K. 812=47 Boro. 

= 531. A. 241. 263. 

2. Suit No. 864 of 1929 unreported 4. (1928) 31 Bom. L R. 158 = 53 Bom. 

judgment dated 3 l“3“-193i. 367. 
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eithei to lose his deposit entirely if the market remained 
firm and unchanged, to make a profit if the fluctuations 
exceeded the margin of two for a rise and two for a fall, or 
to minimise his loss if the fluctuations remained within the 
prescribed limit.” The learned judge Mirza j then referred 
to the decision of the Divisional Bench in Mauilal v AlH- 
and continued, “ATeji-Mandi contract, although it is 
of a highly speculative nature, may, under certain circum- 
stances, be regarded as a legitimate business and may act as 
an insurance against the fluctuations of a constantly changing 
market like the market in Broach Cotton,” and after referring 
to the decision of Beaman J in Jcssiram v. Tnlsidar came 
to the conclusion as stated before. 

The decision of the Privy Council in Sobhagmal Gian- 
mal V. Mnkuudcluind Balia^ was also followed by Rangnekar 
J m Shivkaran Ramchandra a Jinn v. Kumhinmal Xarn- 
yandasajirmA where the usual defence that the Teji-Mandi 
transactions in question in the suit were wagering transac- 
bons was raised. Dealing with this defence the learned 
judge in his judgment observed: "The days when it was 
held that an inference may be raised as to the intention of 
the parties in regard to such transactions or that a Teji- 
Mandi transaction by itself on the face of it should be 
presumed to be a wager have long since gone by since the 
decision of the Privy Council in Sobliagwal Gianmal v. 
Muknndchand Balia.^ It is clear now that the law is that 
no such presumption arises, and that it is for the party who 
says that a particular Teji-Mandi transaction was intended to 
be a wager, to prove that case by evidence. It is undoubt- 
edly true that the surrounding circumstances would have to 
be looked at in order to appreciate the evidence as to the 
existence of such an agreement.” The learned judge then 
examined the evidence in the case at length and came to the 
conclusion on the facts of the case that no such agreement 

2 JmS U 1397 = 51Bom. 

2. (1912) U Bom. L. U. 617=37 Bom. i =53 I. A. 241. 
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not to’ give or take delivery was established in this case at- 
least on the part of the plaintiffs and decreed the suit. 

The question whether these Teji-Mandi transactions 
were wagering was also raised before Mirza J in Narandas 
Sunderlal v. Jekissondas Narandas,^ but the same was not 
argued in view of the ruling of the Appeal Court in Manilal 
Dharamsi v. Allibhai Chagla^ approved by the Privy 
Council in Sobhagmal Giamnal v. Mukundchand Balia^ a 
view in keeping with the earlier decision of Mr. Justice 
Kincaid in Manitbhai v. Kcshavji^. The decision in Manilal 
Dbammsey v. AUibhoy Chagla^ referred to above was also 
followed by Broadway and Munroe JJ in Prithvi Singh 
Jumatrai v. Miita Ram^ where the Nazrana contracts in 
question in the suit were treated on the same footing as 
Teji-Mandi contracts and were held not to be wagering. In 
Dlinnji Dccsi v. Pokennall Anandroy^ also, young J held 
that these Teji, Mandi and Teji-Mandi contracts are not 
necessarily wagering, though they may be proved to be so. 

Even in England the put and call transactions were at 
one time supposed to be wagering and gambling. In this 
connection the decisions of the Court of Appeal in England 
which throw light on the question might be referred to. The 
first case is the case of Sadd v. Foster'’ where the facts were 
as follows ; — The plaintiffs who were stock brokers sued the 
defendant for the balance alleged to be due on the purchase 
of certain shares in a company, purchased and sold by the 
plaintiffs for and on account and at the request of the 
defendant, and for moneys paid for and on account of the 
defendant and for commission earned by the plaintiffs on 
account of the said transactions. The case related to what 
is called a “ put and call option ” and the question in issue 
was whether the plaintiffs had bought the shares in respect of 
which they sued on the defendant’s account or whether they 

1. Suit No. 2068 of 1931 unreported Bom, 1 = 53 L A. 241. 

judgment dated 14th Sep. 1932. 4. (1921) 24 Bom. h. H. 60. 
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had bought them as. principals. Lawrence J ;gave iiicigment 
for the plaintiffs and the defendant appealed. The Court of 
Appeal consisting of Lord Esher M. R,; Lopes and Chitty 
L]J dismissed that appeal confirming the decision of 
Lawrence I . Lord Esher M. R. observing ** that he had no 
sympathy with either party. In his opinion this was not a 
true transactions. For some reason which he did not 
understand it had been held that such a transaction did not 
amount to gambling. It was an attempt to keep up the price 
of the shares, and in order to make it appear a true transaction 
it was put into the jargon of the Stock Exchange. But, as 
it was not necessary to decide the case, he adopted the view 
presented by the plaintiffs and accepted by the learned judge 
in the Court below, viz. that it was a modified transaction of 
principal and agent and that the plaintiffs had exercised the 
option which had been given them.'' It is not clear as 
pointed by W. A. Bewes in his book on the Stock Exchange 
Law and Practice^ to what decision Lord Esher refers as 
there seems to be no reported English decision on the legality 
or otherwise of double options. “ Lopes L J was of the 
same opinion. He thought that the plaintiffs were entitled 
to recover the price agreed upon between the parties. It 
seemed to him to be immaterial whether the transaction was 
treated as between principal and agent or between principals. 
Chitty L J delivered judgment to the same effect. 

The view taken in this case was, however, subsequently 
discarded in a later case.^ The plaintiffs in this case sued 
the defendant to recover the sum of £662—10—0 as the 
consideration of an option in certain shares granted to him. 
The plaintiffs' case was that in July 1902 the defendant asked 
the plaintiffs to buy on his behalf a call of 1000 shares of a 
certain Railway company, the option to be exercisable until 
the end of October which they did. The plaintiffs were 
ready and willing to deliver the shares to the defendant if he 
had asked for them. There was some difference between 
the price paid for the option to the vendors thereof and the 

1. (1910) Edition at p. 50* 2. Buttenlandsche Bank Vereenigivg 

V. Hildesheim (1903) 19 T.L.R.641. 
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price wIiiclTwas ciuotecl to the defendant and that difference 
represented the commission charged by the plaintiffs on the 
transaction. The defendant denied liability on the ground 
that the contract made was one of gaming and wagering. 

The Lower Court ( Darling J ) held that the contract 
was a gaming and wagering one, the transaction being a mere 
bet between the plaintiffs and the defendant and dismissed 
the plaintiffs' suit. The Appeal Court consisting of Collins 
M. R. and Mathew and Cozens Hardy L. JJ reversed the 
decision of Darling J, holding that it was not in its nature a 
gaming andwagering contract. 

Collins M. R. after stating that Darling J had misappre- 
hended the nature of the contract in question observed, “ The 
would-be purchaser agreed to pay £662, lOsh. for the right 
to call for certain shares at a certain price at a given date. 
The evidence was that the plaintiffs, who made the bar- 
gain, actually paid £637, lOsh. to other persons for 
the purpose of securing this call. He agreed that if upon 
the evidence the true inference from all the facts was that, 
although the contract was in form a contract which gave 
the right to call for the shares, nevertheless the parties never 
intended that the contract should be enforced, and there was 
a tacit understanding hat it should not be enforced, but that 
differences only should be paid, the ease would be different. 
XXX He could not agree that the bargain was in its 
nature a gaming and wagering one. It was a bargain for a 
good consideration for the right to call for certain shares. 
It was not a bet, nor was it a gaming contract. The con- 
sideration was paid for a real right to call for particular 
shares on a given date. It was like a bargain for a right to 
call for so many tons of iron at a certain price on a certain 
day." The decision just cited was given by the Court of 
Appeal in England in the year 1903 long before the decision 
of Beaman ] in the case of Hariram v. Triemndas^ decided 
b}" him somewhere in the year 1908 or 1909 and there is no 
doubt that if the learned Judge had been referred to that case, 
a lot of time, trouble and money would have been saved. 

1. Suit No. 100 of 1908 0* G. X 


228 


TEJI-MANDI TRANSACTION!: 


CHAPTER YII. 

PAKKA ADATIA-MARGIN-TEJI-MANDI TRANSACTIONS. 

The question as to how far the fluctuations in the rates of 
the commodity and Teji-Mandi or Nazrana or the premium 
paid cn- payable in respect of the Teji-Mandi transactions 
which the Pakka Adatia enters into under the instructions 
and onEehalf of his constituent entitles the Pakka Adatia to 
demand margin from him came up for decision before 
Rangnekar J m a recent caseY In this suit the plaintiff 
claimed to recover about Rs. 6500 out of which Rs. 4 500 
and odd were alleged to be the profit in respect of Teii-ltlindi 
transactions of 100 bales of Broach cotton of Mav 1st 19^0 

^^^tween the selling rate“of 
Rs 351-4-0 and fte purchase rate of Rs. 251 on March 31, 
1930 and Rs. 1,900 and odd, the second item being the 
amount of profit on a Mandi transaction of 100 bales of 
Broach May cotton of 3rd May 1929, being the difference 
between the^selling rate of Rs. 300 and the purchase rate of 
Kb. 261 on March 31, 1930. 

The plaintiff alleged that these transactions were out- 
standing till February 1930 when he instructed the defendant 

to purchase 200 bales of Broach cotton of April May 1930 

dehveiy at the prevailing market rate to be set off against the 
lesulting ransactions from these two outstanding Teji-Mandi 
and Mand. transactions, but that the defendants wrongfully 

1929 and declined to effect the purchase and that therefore he 

was entitled to claim the profit which he would have made 

1 ismnstructions had been carried out in February 1930. 

he defendants alleged that the plaintiff failed to pay 
aran or margin when called upon and therefore they cloLd 
e eji- andi transactions on September 18, 1929 and the 
Mandi transactions on October 30, 1929 and as the result of 
1 . SakaMHulcamchand^. Uaraniklal Keshavlal (1931) 34 Bom. L. 
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the account there was a sum of Rs, 117-2-6 still clue to them 
by the plaintiff for which they had not counterclaimed. 

The learned J udge held that the outstanding transactions 
were closed on the dates as alleged by the defendants as they 
were entitled to do and that they were also entitled to refuse 
to enter into the purchase transactions as required by the 
plaintiff unless the necessary margin was paid, because there 
was no eYidence to show that commission agents or Pakka 
Adatias were bound to effect a forward transaction to be 
set off against outstanding Teji-Mandi transactions and that 
the defendants who acted as the plaintiff's Pakka Adatias 
were under the circumstances not bound to effect the pur- 
chase transactions as required by the plaintiff as the transac- 
tions had no connection with the outstanding Teji-Mandi 
transactions. The learned judge relying upon the decision 
of the Court of Appeal in Bhagwandas v.KaujB further held 
that a Pakka Adatia is entitled to demand margin before he 
enters into any transaction, whether an independent transac- 
tions or a transaction by way of a covering transaction. 

In the first place it may most respectfully be pointed 
out that the authority relied on by the learned Judge for 
the proposition laid down by him does not lay down any 
proposition of the kind suggested by his Lordship as the 
question of the payment of margin was never raised or 
argued or decided either in or by the Lower Court or in or 
by the Court of Appeal. The learned judge seems to be 
under some misapprehension on this score. The first case 
in which it was decided that a Pakka Adatia was entitled 
to call for margin is the case decided by Marten C. ] and 
Blackwell but it was also held there that the onus lies on 
the Pakka Adatia to establish that circumstances arose which 
justified the exercise of his pow'ers to call for margin as laid 
down by the Privy Council in DiwanchandKirparam v. Weld 
& as it was incumbent on the agent, in this case, the 

1. (1905) 30 Born.205 = 7 Bom.L.B.6n. R. 147. 

2. Devshi Harpal v. Bhikamchand 3. (1925) 28 Bom. L. K 148S P. 0. 

Eamchand (1927) 29 Bom. L. 
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f akka Adatia, to show that circumstances exist for the 
reasonable exercise of the discretion to entitle him to make a 
ca oi margin even where the contract purports to give him 

an absolute discretion in respect thereof. 

In view of the decision of the Court of appeal just cited 
( which does not appear to have been brought to the notice 
of his Lordship ), It is difficult to understand how the defend 
in this case we^^^ ask for margin and dose 

the transactions as they did. There does not appear to be 
any wiitten contract giving the defendants an absolute 
disci etion to ask for margin as they did nor is it clear from 
the learned judges judgment whether there was any other 
evidence led by the defendants to show the circumstances 

dm •' t'ff f they became entitled to call upon 

werfh^ T they 

weie bound to do under the said decision of the Court of 

Appeal just cited." It would appear as if it was assumed 

iudurafif ir =^"^1 t’y the learned 

ifoffit to rnl f defendants the Pakka Adatias had an inherent 

ght to call foi margin irrespective of the fact w-hether the 

fluctuations in the market justified the Pakka Adatia's demand.' 

tt , the plaint was 

hat the defendants though Pakka Adatias were not entitled 

o close the transactions for the reason that there was no 
agreement to pay margin. It was not the plaintiff’s Lse as 
inade out in the plaint that the defendants ^yere not entitled 

to close the contracts havinsj reffard to tlip n-it • - i 

of Teh l\T-,na; n/r ^ ^ ° ^ "^hire or incidents 

of Tcj,-M,md, 01 Mandi contracts and that they could not be 

closed at any time and must be kept open under all circums- 

hmces irrespective of the rights or liabilities of the p,rtLs 

until the due date and irrespective of any a.ict.iafio ‘, L h“ 
lates o cotton and those of premium, •ijut „°e .“rim" 
one of the arguments urged on behalf of the plaintilj ims L J 

not open to the commission agent to close the same at anv 
time before the d„. date. The case as sought to be made 
1. Sarpat BJUbmchpml Sanchand mV) 29 I!.„. p. e. 1)7. 
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out af the hearing was not dearly foreshadowed in the plaint 
and did not appear to be set up anywhere except in the 
counsel's opening address ; no issue was sought for by the 
plaintiff upon it and no opportunity was given to the defen- 
dants to call evidence to show what the usage was, nor was 
any question put either to the plaintiff or the defendants in 
their cross-examination. Dealing with the plaintiffs said 
contention the learned judge therefore observed that agree- 
ments like Teji-Mandi or similar agreements had certain 
incidents attached to them and that these incidents had been 
declared judicially in several cases, but tliat the incident 
insisted upon by the plaintiff had not come up for decision 
and that therefore before it was accepted it must be proved 
by evidence and would to some extent depend upon the 
usage of the market and though it was open to the plaintiff 
to put forward the incident and prove it, he had failed to 
do so and that therefore the defendants as the plaintiff's com- 
mission agents and Pakka Adatias were entitled to close the 
transactions for want of margin. Dealing with the said 
contentions of the plaintiff, the learned Judge observed at 
pp, 711-712 of the report as follows : — 

But this case has taken more time than it should have, 
because it has been difficult to understand exactly the case 
on behalf of the plaintiff ; and there has been considerable 
discussion as to the nature, course and incidents attached to 
the Teji-Mandi business, I do not propose to enter into a 
detailed discussion of these questions. What a Teji-Mandi 
transaction is has been explained by Mr. Justice Kincaid in 
Manitbhai v. Kesliazjl^, It has also been explained by the 
earlier decisions of Mr. Justice Beaman. But the question 
which caused me some difficulty and which required a good 
deal of discussion was as to how far the fluctuations in the 
rates of Teji-Mandi or premium would give a right to a 
commission agent to demand margin money. It was argued 
on behalf of the plaintiff that the position of a constituent 
and a commission agent remains unaffected whatever the 
1, (1921) 24 Bom, L, H, 60, 
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fluctuations may . be, and their respective ri.^Iits can only be 
settled and determined on the due date. Having heard the 
evidence of Harakchand and Chanduial, and aTter hearincf 
the leained counsel, I have come to tlie conclitsion that the 
ri^dit to demand margin unless there is a specilic agreement 
to the contrary would depend in the ordinary course not 
only on die fluctuations in the rates of the ' comm oditv 
biit also in the rates of the premium. There are three 
coiuses open to a commission agent to secure the payment 
of the full amount of the premium. He can insist on 
payment of the whole premium in advance or take security 
for payment on the due date or he can demand ' margin 
against the fluctuations in the rates of premium. If he 
does not adopt either of the fir.st two courses— and it is not 
surprising that many commission agents do not follow either 
course as it might affect business relations with their 
constituents, then if the constituent fails or is not able to 
pay the pieraium, on the due date, the commission agent 
is helpless. There is nothing on which he can lay his 
hands to reimburse himself against the payment of the same 
amount of premium which he may be cafled upon to pay 
to a broker through wdiom he in his turn had entered into 
a corresponding contract with a third party. It is for that 
purpose that he has a right to see what is the state of account 
between him and his constituent from time to time and to 
have regaid to the fluctuations in the rates of premium. And 
if he finds that the transactions if closed as on a particular 
date for want of margin, his own liability to his broker would 
be reduced, then I do riot see why he should not be entitled 
to call upon the constituent to pay sufficient margin so as to 
secute the payment of the whole of the moneys which may be 
due to him on the due date including the premium, and in 
default of payment to close the outstanding transaction. ” 

With all due deference to the learned judge, his decision 
that the defendants as the plaintiff’s Pakka Adatias were 
entitled to demand margin from him on account of the 
fluctuations in the rates of the Nazrana or pre*,fSum paid or 
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; pa 3 *able by biiB for the reasons given by the learned Judge 
. in the passage of his judgment just cited is not correct, 
■ With the. Ill most respect it is submitted that the learned 
judge has not correctly apprehended the real nature of 
these Teji-Mandi or option transactions. It is true as 
. pointed out by the learned judge at p, 712 that the incident 
sought to be attached to Teji-Mandi contracts by the plaintiff 
had not come up for decision so far, though incidents relating 
to Teji-Mandi agreements had been judicially declared in 
several cases some of which were reported in the Law 
Reports. The learned Judge therefore lays it down that 
before such an incident can be accepted, it must be proved 
by evidenfce and that it W'ould to some extent depend upon 
the usage of the market. He stopped the plaintiffs counsel 
from arguing the point for the reasons given by him at 
p. 712-713 of the report which have been already set 
out before. The learned judge appears to have been led to 
this conclusion from the fact that the commission agent 
or the Pakka Adatia is entitled to demand margin according 
to the fluctuations in the rates of premium in order to secure 
himself against the non-payment of the premium by reason 
of the constituent’s failure or unwillingness or inability to 
pay the same on the due date, because otherwise the 
commission agent would be helpless as there is nothing on 
wdiich he can lay his hands to reimburse himself against 
the payment of the same amount of premium which the 
commission agent might be called upon to pay to a broker 
through whom he in his turn had entered into a coire- 
spending contract with a third party and it is for that purpose 
that he has a right to see what is the state of account between 
him and his constituent from time to time and to have 
regard to the fluctuations in the rates of premium. In the 
first place it is submitted that this reasoning is fallacious, 
as it has been laid down in several Pakki Adat cases 
beginning from Bhagwaudas v. Kanji^ that the constituent 
on whose behalf the Palika Adatia acts is not in the least 
1. (1905) 30 Bom. 205*7 Bom. L. B. 6U. 
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of the Pakka Adatia 


a “br the 


concerned with the doings .. ... ,,,,,, 
method or the manner in which he carries out his orders 
which IS a matter solely within the discretion of the Pakka 

Pakka Ada la for his safety and safeguard. If the constituent 
n how he 

the P d?a Adlt-^' safeguard 

be Pakka Adatia ivould not insist upon pavment of the 
whole premium in advance or taking LcuriV fo? payL 

would either insist upon navment r.f rv,.^ . k ' ^oy 

or ask for serurifv f Payment of the premium in advance 
ask tor secniity for payment thereof on the due date if 

he constituent is a new and fresh one, and avoidd no^do 
so, if the constituent is old and p-,.. i i 

established for a long time 'mth H ’’“““ass relations 
established in him. ® necessary confidence 

iiever theflncfoations i^tt “ T"™. 

natn‘rS;LfoSj^:"^^^ “ 

eo'rrollary as explained in the ‘cases 11,1^'*® “ ’ 

•£preno$:: t.:rLt '- 

0 . to buy tiomB a certain commodity, say cotton, for 



conies complete on the due date, i.e., the Sahi date i.e. the 
date on which the option Is to be exercised. The contract is 
complete in both cases, in the latter case delivery of the actual 
goods is given on payment of the price, while in the former 
case, there is the sale and purchase of the option or the right 
to call for or give delivery of the goods for which a premium 
is paid or agreed to be paid either in advance or before or 
after the due date. Now suppose that after the contract for 
the goods is made, the prices of the goods go either up or 
down, would the seller be entitled to call upon the buyer 
to pay margin to the extent of the difference between the 
contract price and the market rate ? The answer must clearly 
and necessarily be in the negative. Similarly in the case of 
the sale and purchase of the option, the option is sold and 
bought at the premium paid or agreed to be paid or payable 
and thus fixed at the date of the contract and the fluctuations 
in the rates of premium do not and cannot matter in the 
least, for the rate of the premium is already fixed by the 
contract for the sale and purchase of the option just as the 
price of the goods is fixed by the contract for the sale and 
purchase of the goods. It is under the circumstances clear 
that the plaintiffs contention that the position of a constituent 
and his Pakka Adatia remains unaffected whatever tlie fluctu- 
ations in the rales of the premium may be and that their 
respective rights can only be settled and determined on the 
due date is perfectly correct and the reasons given by the 
learned Judge for not accepting the same are neither clear 
nor cogent. It will also be seen that it was not necessary for 
the plaintiff to lead any evidence on the incident contended 
for by him and prove the same as stated by the learned Judge. 
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In the penultimate para of his said judgmen 
Judge observed: 

"There is one point more. I do not ? 
plaintiff can claim by way of damages the differe 
the contract price and the price of the alleged tr; 
February. According to the plaintiff the defend: 
was to keep the Teji-Mandi and Mandi ti-ansa. 
till March 31, and if those transactions were 
closed before the due date then the plaintiff wouh 
to damages on the footing of ihe difference h 
conti act price and the price prevailing on the 
With all deference, the learned judge’s obser^ 
cited appear to be correct as the option in res>- 
reji-Mandi transactions is always exercised on t 
of the option which is alwavs fixed so that the phr 
not have been entitled to claim the damages on i 
claimed by liim. Of course if the market fluctuates 
the date of the contract and the due date, i. e., tim 
for the exercise of the option, the plaintiff would 
prefectly entitled to: enter into other contracts 
purchase or sale by way of cover against the ' 
contracts which he had entered into and which \v 

become complete on the e.xercise of the option I 
the I akka Adatia through whom he had entered int 
Mandi transactions was minded to do so and was p 
carry out his instructions, otherwise he could emi 
one else for the purpose to carry out his orders aiu 
profit to which he is entitled when the Teii-\r.v 
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CHAPTER VIII 


TEJI-MANDI CONTRACTS— BOMBAY COTTON CONTRACTS ACT 
AND THE RULES MADE THEREUNDER- VOIDABILITY ? 

The question whethei' reji-Mancli contracts were void bv 


jctvvb ui ulc inciici v^otton Association. Erst Cfinic up for 
decision before N. W. Kemp ] in Keshrimal Anaudihil a 
firm \\ JatUssondas Rambilas^ riXxtzAy before, where 
the claim was for certain brokerage in respect of certain 
Teji-Mandi transactions which were put through by the 
plaintiffs on behalf of the defendants, who besides disputing 
the rate of brokerage, contended that the transactions were 
void as being contrary to the rules and bydaws of the 
Association and also that they were wagering. The learned 
judge held that the rules and bydaws, applicable to the case 
before him, were those published by the Association in their 
publication of 1924, that Teji-Mandi transactions were not 
subject to the rules of the East India Cotton Association and 
were not therefore void. The learned Judge after setting out 
the defendants’ contention said in his judgment : 

The next point is, whether this Teji or Gulli contract 
comes within the purview of the Cotton Contracts Act and 
by-laws of the East India Cotton Association ? After setting 
out Ss. 2, 3 and 5 of the said Act and after stating that the 
by-law’s applicable to the case were those published in the 
Association publication of 1924, the learned judge continued, 
the Erst point to decide is whether this Teji transaction is a 
transaction in cotton and I have come to the conclusion that 
it is not, but on the due date it hardens into a contract of 
purchase and a contract for sale to fix the difference, I have 
stated what the nature of such a Teji transaction is, and it is 
clear that it may never harden into a contract of purchase if 
the market rate on the due date is less than the rate at which 
Teji is applied. I think it is merely a transaction which may 
1. Suit Ko. 864 of 1929 unreported judgment dated 31st March 1931, 
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develop into a transaction in cotton. Unless it does/it is 
merely a transaction by which either the amount of premium 
may be lost or the difference between the market rate on the 
due date and the rate at which Teji was applied may be won. 
I therefore hold that it is not subject to the rules of the East 
India Cotton Association. But even if it were, there is no 
by-law dealing with Teji-Mandi transactions and, therefore, I 
do not see how such a transaction can be said to contravene 
the terms of any by-law of the Association. By-law 81 is 
lelied upon. It lec^uiies a contract to be in a certain form 
and in writing. But the form given in the appendix is quite 
inapplicable to a Teji transaction. I question whether the 
Association would arbitrate on such a transaction.” 

The decision of Kemp J just cited was followed by 
Rangnekar j in Shhmarayan Ramchandm a firm v. Kiiudan- 
iiial R arayciudas a firiid- where the same contention was 
raised but was rejected by the learned judge as he felt himself 
bound by the decision of Kemp J. The learned judge in his 
judgment said, “By-law 81 required all contracts to be in 
writing in the form annexed to the by-laws. It is common 
ground that the Teji-Mandi transaction in the suit is not in 
wiiting and theiefore it is argued that the transaction is void.” 
It w’as held by the learned Judge following the decision of 
Kemp ] that the Teji-Mandi transactions did not fall within 
the provisions of the Bombay Cotton Contracts Act and 
were not subject to it as a Teji-Mandi transaction is not a 
transaction m cotton but merely a contract of insurance 

capable of ripening into a transaction in cotton at a later 
stage.” 

The question came up for decision before the Court of 
Appeal consisting of Beaumont C. J and Rangnekar J in a 
lecent case on appeal® from the decision of Mirza I® where 
the facts were as follows : — 


1. Suit No* 101 of 1931 { unreported 

Judgment dated 29th July 1931.) 

2. Narandas Szinderlal JRatki v. 

Ghanashyamdas B, Dalai 
35 Bom. L. E. 640. 


3 IS/aro?idas Sunder} al Rathi v. 
Ghanashyamdas B. Dalai Suit 
No 2068 of 1931 O. C. J un- 
reported judgment of Mirza J 
dated Ufeh September 1932, 





liiis was a suit to recover damages for breach of 
contract.^ The plaintiffs were Pakka Adatias and members 
of the East India Cotton Association of Bombay. The 
defendant was their constituent. The plaintiffs entered into 
feji-Mandi and Mandi contracts for Broach cotton July- 
August 1930 delivery, with the defendant, but on the due date 
upon which the options became exercisable, the defendant, 
against whom the options had gone, refused to sign the con- 
tracts for taking or giving delivery, that is to say, he refused 
to carry out the terms of the original bargain. The plaintiffs 
closed the transactions with the result that the defendant be- 
came indebted to them in a large amount. The plaintiffs 
sought to set up an oral agreement to the effect that at the date 
when the dealings began, the defendant agreed that whenever 
he would enter into a Teji-Mandi or Teji or Mandi transac- 
tion, he would, on the exercise of the option b}’’ or against 
him on the due date, give to the plaintiffs written contracts 
presumably in the prescribed form in respect of the appropri- 
ate resulting forward transactions, and in support, pi-oduced 
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contract but fails or refuses to do so after terms have been 
arranged, the contract shall be treated in all respects as if the 
form had been signed, and both parties shall have the rights 
and remedies accorded by these by-laws/' The learned 
judge disbelieved the plaintiffs story as to the alleged express 
agreement and held that by-law 82 did not contemplate an 
implied agreement, but required an express agreement to sign 
the contracts and as there was no such agi'eement, the transac- 
tion was void. Dealing with the plaintiffs argument based 
upon the nature of the Teji-Mandi and Mandi transactions as 
entitling them to maintain the action as one for damages 
sustained by them upon the failure of the defendant to carry 
out the obligations he had entered into at the date of the 
transaction, his Lordship observed in his judgment^ in this 
connection. Here the plaintiffs are on the horns of a 
dilema. If they were to rely upon the Teji-Mandi and 
Mandi transactions as meaning that the defendant agreed at 
the due date of the exercise of the option to pay or receive 
differences only, the transactions would then clearly be void 
as wagers. If the plaintiffs were to rely upon the Teji-Mandi 
and Mandi transactions as being in themselves contracts, 
they would as they relate to cotton be void under by-law 
82 as not being in writing. 

The only case which it is open to the plaintiffs to set 
up, is that the defendant agreed at the date of the Teji-Mandi 
and Mandi transactions that on the exercise of the option 
by or against him on the due date he would enter into the 
appropriate forward conti'acts for sale or purchase as the 
case might be, for that settlement. The resulting contracts 
would then be like any other forward contracts in cotton. 
For the plaintiffs to succeed therefore it must be shown 
that the defendant agreed to give them such forward contracts 
in writing on the exercise of the option on due date of the 
Teji-iSIandi and Mandi transactions." The learned judge 
held that there was an implied agreement, but he took the 

1. Suit No. 2068 of 1931 unreported decision of Mirza J dated 14th 
September 1932. 
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view that an implied contract would not bring the case within 
by-law 82 and that there must be an express agreement. 

On appeal the Court of Appeal, Beaumont C. J and 
Rangnekar ], agreed with the learned Judge’s view that no 
express agreement on the part of the defendant to sign the 
appropriate contracts was ever made. The}? also agreed 
with the learned judge that there was an implied contract, 
but disagreed with the view taken by him that the implied 
contract would not bring the case rvithin by-law 82 and that 
there must be an express agreement and held that (a) b 5 ?-law 
82 of the East India Cotton Association did not in terms 
require an express contract, and an implied contract sufficed 
for its purpose ; (b) that in asmuchas Teji-Mandi transac- 
tions were not necessarily wagering transactions, it could be 
presumed that the parties impliedly agreed that the necesssaiy 
contracts should be signed, that is, the contracts in the form 
required by the by-laws ; (c) that, therefore, there was an 
implied agreement between the parties at the time the 
contracts in suit were entered into that the requisite contracts 
in the requisite form should be signed ; (d) that the plaintiffs 
accordingly were entitled to recover, though there ’ivas no 
express agreement by the defendant to sign the contracts. 

Dealing with the question at issue, Beaumont C. J 
observed at pages 642-43 of the report : 

“The question then remains whether there was an 
implied contract. On that point the learned judge did not 
hold that there was no implied contract, but he took the view 
that an implied contract wmuld not bring the case within by- 
law 82 and that there must be an express agreement. Now 
I am unable to accept that view of the learned Judge. The 
by-law does not in terms require an express contract, and I 
see no reason why an implied contract should not suffice. 
The question is whether there was any such implied contract. 
It seems to me that we must presume that when parties 
enter into a business transaction such as a Teji-Mandi con- 
tract, they intend to enter into an arragement which will be 
enforceable. These parties must have intended that the 
31 
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necessary contract to take or give delivery would be 


executed, otherwise the transaction would have been merelj 
a wagering transaction and void, and the cases show that 
the presumption is that a Teji-Mandi transaction is not a 
mere wagering transaction. I think, therefore, we must hold 
that the parties impliedly agreed that the necessary contracts 
should be signed. As the transaction here was in cotton, I 
think we must further hold that the implied agreement was 
to sign contracts in the form required by the by-laws ; other- 
wise again the transaction would be unenforceable. That, 
I think, is the natural inference to draw from the wording 
i of the Teji-Mandi and Mandi contracts, but that inference is 
strengthened by the fact that there had been past dealings 
: between the parties including Teji-Mandi transactions and 
. the defendant always had signed the requisite contracts. 
That, I think, confirms our view that there was an implied 
. agieement at the time the contracts in suit were entered into 
- that the lequisite contracts in the requisite form should be 
^ signed. Mr. Kemp for the respondent has argued that if we 
take the view that an implied agreement is enough for the 
purpose of by-law 82, the by-law becomes a farce. I rather 
agree, but then I am disposed to think that the by-law is 
really a farce directly you provide that the agreement to 
sign the contract may be verbal. There seems to me to be 
little sense in having a by-law which requires a written 
contract in a particular form if it goes on to provide that a 
verbal agreement to execute such a contract will do instead. 
It ,is, 1 think, plain that a verbal contract is sufficient 
undei the latter part of by-law 82, since there is no 
piovision that the contract is to be in writing. As a matter 
of fact in the previous coiresponding by-law the words “ in 
writing were inserted, and presumably they were omitted 
advisedly from the new by-law. If a verbaf contract is all 
that is necessary, I see no reason why there should not be 
an implied contract, and, in my opinion, the facts show that 
there was an implied contract.” 
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In a recent case^ before Kania J the question arose 
wliether the premia paid in respeet of the Teji-Mandi or 
double option transactions in respect of cotton could be 
recovered and his Lordship decided that they could. This 
was a suit filed by the plaintiffs to recover a sum of about 
Rs. 5,891 from the defendants. The plaintiffs alleged that 
they had acted as Pakka-Adatias of the defendants and had 
entered into, among others cotton transactions on their 
behalf. These transactions were Teji-Mandi or double option 
transactions, in respect of which the plaintiff had paid premia 
which they now claimed to recover from the defendants. 

The defendants denied their liability on the ground that 
the option transactions were not in accordance with the by- 
laws of any recognised cotton association and were therefore 
altogether void. 

In giving judgment his Lordship said that the defen- 
dants contention was that the word “ contract ” as defined 
in Section 3 sub-clause (e) of the Bombay Cotton Contracts 
Act IV of 1932 included options in cotton and that section 
8 thereof was applicable to option ti'ansactions also. That 
section ran as under “ Save as hereinafter provided under 
this Act, any contract ( whether either party thereto is a 
member of a recognised cotton association or not ) which 
is entered into after the date on which this Act comes into 
force and which is not in accordance with the by-laws of 
any recognised cotton association shall be void ”. 

It was common ground that the transactions in suit had 
all been effected after the date on which the Act came into 
force and that the East India Cotton Association was a 
recognised association. It was also admitted that there was 
no provision in the by-laws framed by the East India Cotton 
Association in respect of option transactions. It was there- 
fore contended by the defendants that although option 
transactions were contracts within the meaning of the Act, 
inasmuch as there were no by-laws of the East India Cotton 

1. Nathalal Bechardas v. Amritlal Nathalal & ora. suit No. 936 of 
1935 unreported judgment dated t6tb July 1936. 
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Association in respect of these transactions, they were not 
m accordance with the by-laws of a recognised cotton 
association, and that therefore, they had succeeded in provino 
that the transactions in suit were void. In his Lordship’s 
opinion the defendant's contention was incorrect As 
according to the words of section 8, the burdm of 
proving that a particular transaction on which the plaintiffs 
sued was void was on the defendants. It was therefore for 
the defendants to prove that the contracts, i. e. the option 
transactions were not in accordance with the by-laws of the 
Esst India Cotton Association. That burden could not be 
considered discharged merely by pointing out that there was 
no provision m the by-laws of the East India Cotton Associ- 
ation for option transactions and it could not be said that 
because there were no by-laws regarding option transactions 
therefore it was established that such transactions were not 
in accordance with the by-laws of a recognised association. 

he defendants must in the first instance point out the 
b 3 ’-laws and then they must show that the transactions in 
suit were not in accordance with those by-laws. 

If the by-laws were silent on a particular point and 
there were no by-laws in respect of option transactions then 
the defendants Avould be unable to establish what contracts 
would be in accordance with the by-laws. The defendants 
eie 01 e necessarily failed to show that these transactions 
or contracts were not in accordance with the by-laws of a 
lecognised association. His Lordship therefore held that 
ese transactions were valid and passed a decree in favour 
0 e plaintiffs for Rs. 5,610-3-6 wdth costs. 

An appeal was preferred against this judgment, but was 
a anconed, as it was settled before it came up for hearin<^ 
before the Court of Appeal. 
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